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1 PROCEEDI NGS:

2 7:05 p.m

3 MR GELLER  Good evening, everyone. W

4 are reconveni ng our conprehensive permt hearing on

5 420 Harvard Street. Again, for the record, tonight's
6 hearing is being recorded, and we al so have a

7 transcribed -- transcription record.

8 For the record, ny name is Jesse CGeller

9 To ny right is Johanna Schneider, to ny imediate

10 left is Kate Poverman, to Ms. Poverman's left is Lark
11 Pal erno.

12 Tonight's hearing will |argely be dedicated
13 to -- as people will renenber, we started our review
14 of waiver requests, so we will continue that review.
15 And we will also nove into a review of the draft

16 conditions, which were circulated, and they are

17 available online for those of you who have not seen a
18 copy.

19 W are, this evening, also going to hear --
20 | assune nobody's here, but we're going to enter into
21 the record a variety of letters frompolice, fire, a
22 letter concerning stornmater.

23 And are we al so going to have Judi's

24 letter?
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1 M5. MORELLI: Yes.

2 MR GELLER Ckay. | understand that the

3 applicant also has a short presentation, just

4 updates.

5 And we will -- will offer an opportunity

6 for the public to provide sonme comments. What |

7 would ask is, again, keep focused on what the purpose
8 of this evening's neeting -- or hearing is, which is
9 primarily to review waivers and conditions. Wivers,
10 it seens to ne, is nore technical, but if you do have
11 comments, we're nore than happy to hear them

12 The next hearing is schedul ed for Decenber
13 the 28th, which is the [ ast day, based on tim ng,

14 under 40B. So depending on how far we get this

15 evening, we may have a request for the applicant.

16 Ckay. Mari a.

17 MS. MORELLI: Thank you, Chairman Celler.

18 Maria Morelli, planner, planning departnent.

19 Just to reiterate, you are revisiting --
20 the board is revisiting waivers that you' d like to
21 discuss further. Those are nanely waivers B, C D,
22 DB, P, and U W just updated those. Those are the
23 shaded cells in the waivers chart. The applicant has
24 clarified the uses fromwhich he would Iike a waiver
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1 request -- would Iike to have a waiver from/l ocal

2 zoning. In addition, he's added an additional waiver
3 request regardi ng educational uses.

4 And in regard to all of this, there are two
5 things that 1'd like to nention. So there's been

6 sone concern about proposed office use or retail use
7 at 49 Coolidge. Wat the applicant has done is he

8 has submtted revised plans that he wll present

9 tonight that show that he's noving that office space
10 to the fornerly spec'd anenity space on the

11 420 Harvard lot. Wsatever office space you see on
12 the floor plans for 49 Coolidge, that is designated
13 as a |l easing managenent office, and | will read into
14 the record the building conm ssioner's opinion.

15 So there is a waiver request regarding

16 office use at 49 Coolidge. The building comm ssioner
17 has given you his opinion on that particular request,
18 and he's also given you an opinion on -- if the

19 intended use is indeed restricted to the |easing

20 managenent office, he can point to that provision in
21 the byl aw under which that would be acceptable. So |
22 think those are the waivers we'll all be --

23 MS. POVERMAN:  Wasn't it always for that

24 purpose?
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1 MS. MORELLI: You know, that is not clear

2 tome. M understanding is that office space at

3 49 Coolidge could have been office space for the use
4 of the enployees of the retail and office space at

5 420 Harvard.

6 Now, if that's the case, there could be

7 some crossover where clients m ght be using that

8 office space. It mght be very hard to enforce that
9 separation, and they woul d need to have a wai ver

10 request for, say, staff use. |If you' re going to have
11 the enpl oyees of, say, RE/MAX use office space at

12 49 Coolidge, or if you're going to have a math

13 tutoring tenant at 420 Harvard and the teachers

14 there, the staff there are going to be having office
15 space at 49 Coolidge, you'd have to grant a waiver

16 for that use at 49 Cool i dge.

17 Now, we've received letters fromM ke

18 Jacobs, who's a resident of Coolidge and obviously a
19 40B expert; Jay Tal erman, who's an attorney for
20 concerned residents in the area; as well as the ZBA's
21 own 40B consultant, Judi Barrett. And | will read
22 her coments, but the gist is that if the use is not
23 permtted for retail or comercial ina T-5
24 residential district, which it is not, the ZBA cannot
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1 grant a waiver for that use.

2 So the applicant understands that and has

3 nodified or clarified the office use at 49 Coolidge
4 to be restricted to a | easing nanagenent office, so
5 soneone would be there for the | easing of apartnents
6 in the project. That is typically done in

7 multifamly conplexes, and there is a provision in

8 our bylawin the Use Table for Table 4.07, No. 71,

9 that the building comm ssioner does agree would be
10 for that use.

11 MS. POVERMAN: But not for tutoring?

12 MS. MORELLI: No, not for tutoring.

13 MS. POVERMAN: Can | ask the board nenbers,
14 do any of you have an understanding, or do you share
15 ny understanding that the space in 49 Coolidge that
16 was designated for office was already just to be used
17 for --

18 MR, CGELLER Yeah. That was ny

19 understanding of it too, based on, | think, a comment
20 we received when we first started going down the road
21 of introducing 49 Coolidge. But | think, at the end
22 of the day, that's what they're doing.

23 MS. POVERMAN:  Yeah.

24 MS. MORELLI: However, | want to clarify.
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1 You'll notice that in the previously submtted

2 waivers list, there were all sorts of provisions

3 for -- or requests for waivers fromcertain uses in a
4 residential district. And in the course of that

5 discussion, the applicant was just working on

6 different scenarios, being very diligent about --

7 because obviously there is one space that they have
8 not leased. They don't have a perspective tenant

9 yet. So the applicant is just thinking out different
10 scenari os.

11 But we just have to clarify that because of
12 the Jepson case -- this is Jepson versus the ZBA of
13 Ipswch -- that we really could not -- the ZBA cannot
14 grant a waiver for office or retail use in a district
15 that does not permt it.

16 MS. POVERMAN. And what was the byl aw

17 again, the Table of Use?

18 MS. MORELLI: So in Table 4.07, Table of

19 Use, that is Use No. 71. It should be way down the
20 end.
21 And if you'd like me to read for the record
22 Judi Barrett's opinion --
23 MS. POVERMAN: | just want to read this
24 first, if | could.
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1 M5. MORELLI: It mght be easier when we go
2 to the table and | read Comm ssioner Bennett's

3 opinion. | think it mght be better to tie that in
4 then.

5 M5. POVERMAN. Sure. Sounds good.

6 MS. MORELLI: So this is dated -- this is

7 tone fromJudi Barrett, the ZBA' s 40B consul tant,

8 dated Monday, Decenber 12, 2016, at 11:05 a.m

9 “I'n ny opinion, the board cannot use the

10 conprehensive permt to allow a conmercial use in a
11 Chapter 40B devel opnent unless the use is permtted
12 in the district. | think Jepson settles the matter:
13 'We conclude that when comercial use is permtted on
14 the property to be devel oped under the | ocal bylaw or
15 ordi nance, the board, under Ceneral Law Chapter 40B
16 in Sections 20 to 23 has that authority,' and,

17 'Nothing in General Law Chapter 40B, Sections 20 to
18 23 expressly prohibits the inclusion of incidental
19 commercial uses when such uses are permtted on the
20 proposed property by zoning ordi nance or bylaw " --
21 that enphasis is added by Judi ""to conpl enent an
22 affordabl e housing devel opnent."'"
23 She continues, "The board may grant
24 di nmensi onal wai vers where necessary to accommodat e
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1 the commercial use and the residential units." And
2 again, she's referring to the Jepson case.

3 So what the applicant is going to show

4 you -- just to nake sure we haven't |ost our place --
5 are plans that show how the fornerly -- the spec'd

6 residential amenity space on the 420 lot wll now be
7 office use, and the space -- whatever's designated as
8 office on the 49 Coolidge lot is intended to be for
9 the |easing managenent office.

10 Ckay. Just other bits of housekeeping: At
11 the last hearing, we did have sonme outstandi ng

12 materials that were expected fromthe applicant.

13 Nunber one, | still need full-sized plans, which the
14 architect wll give me tonorrow. That's not a

15 problem

16 Dan Bennett, the building conm ssioner, did
17 get a height cal culation nethodol ogy fromthe | and
18 surveyor. However, he does have questions about how
19 that was done. It is alittle conplicated. This is
20 a conplicated site, so M. Bennett does request
21 additional time with the applicant to clear that out,
22 and we would be able to respond at the next hearing.
23 There also is a building code anal ysis that
24 the building conm ssioner had requested, and that is
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1 also sonething that will be discussed in person, the
2 applicant and M. Bennett.

3 Pat Ml oney, who's the chief of

4 environnental health, is review ng the rubbish plans
5 that indeed have been submtted. The applicant can
6 speak to themif you want. But Dr. Ml oney has been
7 alittle busy with the licensing, so he will need to
8 get to us this week, and not in tinme for this

9 hearing.

10 The noi se managenent was referenced on

11 sheet A105, and again, we're going to have both

12 Dr. Ml oney and Conm ssioner Bennett | ook at that.
13 There was a site section across the

14 driveway. Remenber, we wanted sone assurance that
15 any retaining walls or guardrails were not going to
16 be wthin 6 feet of the front yard property |ine,

17 just to ensure that there are no visual obstructions,
18 and that |ooks fine. W just want to neasure the

19 plans and then comment at the next hearing.
20 | do have sone letters to the ZBA fromthe
21 police departnent, fire departnent, and Peter Ditto
22 regarding stormwater that | can read into the record
23 whenever you w sh.
24 MR, GELLER Go ahead.
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1 M5. MORELLI: Ckay. So dated Decenber 9th
2 fromDeputy Fire Chief Kyle McEachern. "To whomit
3 may concern, the Brookline Fire Departnent has

4 reviewed the plans for 420 Harvard Street and

5 384 Harvard Street. As presented, we have no

6 objections or concerns at this tine."

7 Dat ed Decenber 12, 2016, from Deputy

8 Superintendent Myles Mirphy, traffic division of the
9 police departnment to the Brookline ZBA. "After

10 reviewing the latest submtted plans for these two
11 40B proposals specific to safety fromthe police

12 perspective, | don't see any outstanding issues nor
13 has any been brought to ny attention. | do support
14 the adding 'no parking this side'" signage on Fuller
15 and Centre Street near the respective devel opnents to
16 reinforce the current conditions of no curbside

17 parking." He is referring to the 40B proposal of
18 420 Harvard and 40 Centre Street.

19 And from Peter M Ditto, director of

20 engineering and transportation, dated Decenber 12,
21 2016, regarding 420 Harvard Street stormater

22 managenent update. "Board nmenbers, this neno is to
23 update the board on the status of the stornmnater

24 managenent program for the project at 420 Harvard
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1 Street.

2 "The devel oper's consultant submtted a

3 site feasibility plan dated Decenber 9, 2016,

4 show ng a conceptual on-site infiltration system

5 The concept plan was reviewed and found to be

6 acceptable. However, the final |ocation and size of
7 the systemw || be determ ned upon establishnment of
8 the soil characteristics.

9 "Because it appears that the infiltration
10 systemw || not be able to handle runoff fromthe

11 25-year design storm an overflow to the stormdrain
12 in Fuller Street will be allowed."

13 And there is a followup letter from

14 Comm ssi oner Bennett regarding waivers. | don't know
15 how you want to handle that, if you prefer to just go
16 through the waivers and then | can insert his

17 comments, if relevant.

18 MR. CGELLER Yeah. | think that's good.

19 MS. POVERMAN:. | actually have a question
20 about M. Ditto's. You nmay not be able to answer it
21 now. But | don't know how common it is if a storm
22 drai nage systemis found not to be able to handle a
23 25-year storm for it to be allowed to then drain

24 into a street and the city's stormdrai nage system
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1 MS. MORELLI: So |'ve discussed it with

2 him Qoviously, | can't speak to the technical bits,
3 but he has -- this has been allowed before. It is

4 allowed. If you have any questions about why this

5 would be permtted or on how many projects it's

6 permtted, | will have himrespond to that. But this
7 is not unconmon to all ow.

8 MS. POVERMAN:  And | assune that that is

9 sort of a standard -- industry standard, that you

10 look at the 25-year storm And | would just think
11 sonmething we need to address in the future is the

12 fact that with global warm ng and reviews |'ve read,
13 | arge downpours are expected nuch nore frequently in
14 the future, and that | just wondered if he knew of
15 any changes that were expected to the rel evant

16 standard of whether, you know, 24 years, you know --
17 M5. MORELLI: Yes.

18 MS. POVERMAN. -- relevant downpours, etc.
19 MS. MORELLI: What the baseline would be.
20 M5. POVERMAN. Right. [If that would

21 change, and if he had any understanding as to what
22 that m ght be.

23 MS. MORELLI: Sure. It's nothing that is
24 pertinent to this case.
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1 | also think -- | understand that Peter

2 Ditto tends to be very succinct. |t could be that a
3 certain percentage is roof runoff where it m ght be
4 clean, so that's not so nuch of a problem [It's

5 cleaner -- the majority of the runoff is clean.

6 That's probably why it's not a problemto have it

7 connect overflowto the stormdrain in Fuller Street.
8 But obviously, | defer to himfor the technical

9 explanation.

10 M5. POVERMAN. And if you could just

11 confirmfromhimthat -- obviously, he assuned that
12 if the runoff could go to Fuller Street, the

13 stormnater drai nage system obvi ously woul d not be

14 flow ng towards Coolidge Street and therefore damage
15 people's property on Coolidge Street. But would it
16 be sufficient to drain it towards --

17 MS. MORELLI: Yeah. There can't be any,

18 |like, overflow onto abutters' properties. The

19 project teamis not asking for a waiver from Town

20 Bylaw Article 8.26, so the rate of runoff cannot be
21 increased onto abutting properties.

22 MS. POVERMAN:. (Ckay. Thanks.

23 MR CGELLER  Thank you, Mari a.

24 | want to now bring forward the applicant
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1 to give us their updates.

2 MR, SHEEN. Thank you, M. Chairman. For

3 the record, Victor Sheen on behalf of 420 Harvard

4 Street devel opnent.

5 | just want to sort of follow up on Maria's
6 earlier descriptionin terms of a couple of small

7 changes that we're making to clarify the uses on the
8 ground floor of 49 Coolidge as well as 420 Harvard

9 Street.

10 In reviewng the uses in the |ast couple

11 days with Maria and our 40B consultant, we've

12 determ ned that accessory use can be allowed versus
13 principal use, as we were asking waivers from

14 previously. So this being an apartnent devel opnent,
15 the accessory use will be a managenent office, as we
16 fully intend to have on-site.

17 And so what we've decided to do is,

18 switching the location of the previous -- sort of the
19 nmanagenent office |location to 49 Coolidge and then
20 having sort of nore of a back-of-house function that
21 we had previously thought woul d have been sort of an
22 overflow for the RE/MAX offices, and now woul d remain
23 on the 420 side versus the 49 Coolidge side. So
24 49 Coolidge -- and as we go through the plans, | wll
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1 show you that portions of the first floor and the

2 entirety of the basenent woul d be excl usive accessory
3 use only as to the nanagenent -- property managenent
4 services.

5 M5. POVERMAN. Wait. I'msorry. You said
6 that the property managenent services were being

7 noved to --

8 MR. SHEEN. To 49 Coolidge, entirely.

9 Because previously we were splitting between the two
10 sides.

11 MS. POVERMAN.  Ckay.

12 MR SHEEN. So in that case, the space

13 previously identified as the sort of |easing office
14 and anenity areas wll be converted back to primarily
15 office use. Because we have no retail frontage, so
16 it would just be back-of-the-house offices.

17 MS. POVERMAN.  Ckay.

18 MR. SHEEN. Aside fromthe uses, the ground
19 floor remains the same wi thout any di nensional
20 changes as we had intended previously.
21 There will be no -- again, there wll be no
22 changes as to the underground garage parking as we
23 had previously reviewed and commented on.
24 W updated the | andscape plans, so now the
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1 ground floor background for 420 Harvard has been

2 updated to reflect the current footprint -- proposed
3 footprint of the building.

4 The second floor and up have not changed

5 fromthe previous submn ssion.

6 In terns of 49 Coolidge, as you can see,

7 the light blue portions of it --

8 MS. POVERMAN. Coul d you sl ow down just a

9 little bit?

10 MR, SHEEN:. Sure.

11 M5. POVERMAN. So you're on A \Wat page?
12 MR. SHEEN. 107.

13 MS. POVERMAN:  (Ckay.

14 MR SHEEN. So A, 107 lays out the intended
15 nodification to the existing 49 Coolidge single-

16 famly home with a ground floor -- portions of the
17 ground floor would be the |leasing office with a stair
18 that goes down to the |ower -- sort of the basenent
19 level. Currently, the basenent |evel has utility

20 roons, a bathroom and sone additional storage. So
21 those would be -- those areas woul d be converted to
22 an office use along with a first-floor access point.
23 The rear of the building on the ground

24 floor and on the second floor will be a two-bedroom
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1 unit, as we have proposed previously.

2 The grand stair that currently exists

3 within the single-famly hone would |l ead to the upper

4  dupl ex, which would be a three-bedroomunit, as we

5 have shown previously.

6 MS. POVERMAN: Has the square footage of

7 the apartnents changed?

8 MR. SHEEN. No, no, nothing has changed.

9 So the only two changes that we've made on the plans
10 were sinply notation changes as a clarification to
11 the allowed uses as an accessory use for the
12 property.

13 The hei ght of the building, nothing changed
14 on the exterior. W have submtted additional height
15 calculations as requested by the building

16 conm ssioner, so that will be worked out. But the
17 overall height has not changed, so it's just a matter
18 of the indicative -- relative height to the el evation
19 of the street, which Dan will coment on.

20 As Maria indicated before, we included

21 additional information regarding the railing. This
22 is looking towards 44 Fuller. So we will not have
23 any sort of visual obstructions to the first 6 feet
24 or 5 feet -- 6 or 5 feet of the -- 6 feet fromthe
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1 property line, there wouldn't be any obstruction.

2 can't read it. |Is that 10 feet? Yeah, so it's

3 roughly about 10 feet back -- 16 feet back where the
4 railing would -- and technically, we don't

5 actually -- we can actually push this back even

6 further because the requirenent at this point is

7 only, | think, 18 inches. W could actually push the
8 railing back further if needed.

9 The exterior of the building has not

10 changed since the | ast proposal.

11 So that's -- I'Il go back to the -- maybe
12 the ground floor so we can go through the waiver |ist
13 inalittle bit nore detail.

14 MS. POVERMAN: Maria, in terms of the

15 waiver list, | probably don't have any comments, but,
16 as you recall, we got it really at the last m nute,
17 so | may have comments just because | actually had a
18 chance to go through it.

19 MS. MORELLI: Ckay.

20 MR SHEEN. So, if you please, I'd like to
21 go through the revised waiver |ist.

22 MS. MORELLI: I'mjust going to pull this
23 up on screen.

24 MR SHEEN:. Sure.
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M5. MORELLI: | just want to nmention, for
the sake of the public, that the latest, which is
dat ed Decenber 12th, has not been posted online, but
|'mgoing to pull that up now.

MR SHEEN:. Should | go through all of it,
or should I just go through the highlighted portion?

MS. MORELLI: So the shaded cells means
that the board is going to be revisiting those
particul ar waivers. There's also, | believe, a
shaded cell where you have added since we |ast net.
So let's just start with the shaded, | would
reconmend.

MR SHEEN. So in terns of educational
uses, we had previously been thinking about getting
potentially, |like, a Russian school type of tenant
into the 420 Harvard portion of the retail space. In
di scussion with the building comm ssioner, it is
currently not an allowed use, and we'd like to
wi t hdraw that request. So the educational use no
| onger applies.

MS. POVERMAN:. For either property?

MR. SHEEN. For the property.

M5. MORELLI: Is that what you di scussed

for educati onal use?
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1 MR SHEEN. He said that none of the uses

2 are currently not allowed -- wll not be --

3 MS. MORELLI: So educational is different.
4 So under 40A, educational and religious uses are

5 exenpt, and let's just --

6 MR SHEEN. So we were not clear on that.

7 This is waiver 17.

8 MS. MORELLI: kay. So principal Use 17 is
9 trade, professional, or other school conducted as a
10 private gainful business, so that's not an

11 educational use.

12 MR SHEEN. Right. | nean, it's a

13 for-profit math tutoring, so --

14 M5. MORELLI: So if it's for-profit math

15 tutoring, | don't think that falls under 17, so

16 that's not the provision you woul d be wanting a

17 waiver request.

18 MS. POVERMAN. Yeah. | think we'd have

19 to -- for education, wouldn't it have to be not

20 for-profit? | just know under 40A you have to get a
21 special permt in order to have tutoring in

22 sonebody's honme, which is what | see is the

23 equivalent -- well, not a Russian school. And ny

24 concern there would be, you know, people dropping off
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1 kids and traffic created by kids com ng and goi ng.

2 MR SHEEN. So we're getting rid -- we're
3 wthdraw ng our request.

4 MS. POVERMAN:  Ckay.

5 MR. SHEEN: The next one has to do wth,

6 again, on the 49 Coolidge side. W left Use 21 in
7 there, but | think, based on the discussion with the
8 building comm ssioner, that can be -- that's not

9 applicable anynore. It can be covered under 71, so
10 we would Iike to withdraw that request as well.

11 MS. PALERMO. 20 and 21.

12 MR CGELLER Yeah. The updated chart has
13 21.

14 M5. MORELLI: Look at Decenber 12th, what |
15 handed out. |I'msorry. That's waiver B, as in

16 "Boston."

17 M5. PALERMO So 21 is gone. (kay.

18 MR SHEEN. Right. B.1 and B.2 are out.

19 MS. POVERMAN:  Ckay.
20 MR. SHEEN:. The next one, autonotive
21 services and uses, we believe they are required to
22 build. So under both the 49 Coolidge parcel, we're
23 still asking for a waiver for uses 22 and 23 under
24 49 Coolidge, the T-5 zoning district, and Use No. 22
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1 for L-1.

2 M5. PALERMO | have a question about the
3 parking at 49 Coolidge. |Is that now going to be for
4 the use of the property managenent |easing office?
5 MR SHEEN. Yes. So they would continue to
6 be sort of nonresidential uses -- would be used by
7 the property.

8 MS. PALERMO. But specifically for the

9 leasing office, not for any use at 4207

10 MR SHEEN. That's right.

11 MS. MORELLI: But just keep in mnd that --
12 and | don't knowif it's easier to go to the garage
13 level plan where you see that there is the property
14 line that separates the T-5 district fromthe L-10.
15 There are eight parking spaces, and four of those
16 spaces would be for commercial use, and four of them
17 would be for residential use. So that's why

18 there's -- just because there's overlap, there is
19 going to be -- there are going to be spaces bel ow
20 ground that -- on the T-5 side that wll be

21 comercial spaces.

22 MR CELLER. Let ne ask you a question.

23 The section that they're citing, Section 22, right,
24 allows use for any lots -- any other |ot |ocated
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1 wthin 1,400 feet. So is it their ask and is it our
2 intent to grant the right to rent out parking to

3 third parties, people who are not in either

4 49 Coolidge or 420 Harvard? They're tight on parking
5 as it is.

6 MR SHEEN. CQur intentionis not to --

7 MR GELLER As | assune.

8 MR, SHEEN. Yeah. |It's for our on-site

9 tenants.

10 MR CGELLER But if that's the case, then
11 there needs to be --

12 MS. MORELLI: Yeah. | think Use 23 shoul d
13 cover everything. |If you read, "Parking area

14 abutting or across the street froma nonresidence
15 district for the parking of passenger cars of

16 tenants, enployees, custoners, and guests of

17 buildings or establishments in the adjoining

18 nonresidence district provided no sales or service
19 operations are perforned.”" That is allowed by
20 special permt in the T-5 district, and it is allowed
21 in the local business district.
22 MR SHEEN. So just to clarify, Use No. 22
23 is allowed by right under L, so the use -- so the
24 wai ver request for the 420 parcel actually would be
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1 wthdrawn.

2 MR CELLER So you're withdrawing it for
3 420 Harvard, so let's now ask the question on 49.

4 M5. MORELLI: | just want to be clear on

5 what you're withdrawing. You're still asking for a
6 waiver from Use 22.

7 MR. SHEEN. But not for the --

8 MS. MORELLI: You don't need it for 23,

9 MR CELLER He doesn't need it.

10 MS. MORELLI: Right. And that's not in the
11 wai vers.

12 MR SHEEN. No. But 22 is by right under
13 L

14 MS. MORELLI: That's correct, it is. I'm
15 sorry.

16 MS. PALERMO So that one is being

17 w t hdrawn?

18 MR, GELLER Yes. He doesn't need it.

19 So then the question is on 49 Coolidge,

20 what does he need?

21 MS. PALERMO  Right.

22 MS. MORELLI: So I'll just explain what is
23 actually happening. There are residents at

24 49 Coolidge. There are two residential units. Their
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1 parking is going to be on the 420 side bel ow grade.
2 MR GELLER | understand that part.

3 M5. MORELLI: And there's going to be

4 commercial parking associated wth the |easing office
5 on 49 Coolidge, which is a residential district.

6 MR CGELLER | understand that.

7 The issue is: Al | want to achi eve, which
8 | believe is what M. Sheen wants to achieve, | want
9 himto have parking for his project. | don't want
10 himto decide that he can make nore noney by renting
11 out to third parties who are within 1,400 square feet
12 of the site. That's all | want.

13 MS. PALERMO Can that be a condition?

14 MS. MORELLI: Yes. | was going to say --
15 MR CGELLER But | think we need to make

16 that clear.

17 MS. SCHNEI DER:  But | guess, then, that

18 raises the question of does a waiver from23 with

19 respect to Coolidge get you the sane result? So

20 let's say we don't give the waiver with respect to
21 22, but we give it with respect to 23, which we can
22 do because it's a special permt use, doesn't that
23 cover you wthout us having to inpose a condition?
24 MS. PALERMO Al though, doesn't this relate
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1 to an area abutting or across the street?

2 M5. SCHNEIDER  Well, it is abutting 420;
3 right?

4 M5. PALERMO But it's parking for 49.

5 M5. POVERMAN. O it's parking for

6 visitors.

7 M5. PALERMO No. [It's parking for

8 49 Coolidge. Yeah. | think we need to clarify it in
9 the conditions.

10 MR SHEEN. Ckay. Should I go on?

11 MR CGELLER Let's back up for a mnute.
12 So -- because you raised 23. So for 49 Coolidge, the
13 ask is Table of Uses No. 22; correct?

14 MR SHEEN. For 49 Cool i dge, we're asking
15 Table of Uses No. 22 and 23.

16 MR, GELLER And 23?

17 MR SHEEN:. Yes.

18 MR, CGELLER  Ckay.

19 M5. PALERMO |I'mstill not clear why he
20 needs 23.
21 MR GELLER What is the negative for you?
22 M5. PALERMO  Well, we can clarify it with
23 conditions, but it inplies that --
24 MR. CGELLER No nore so than 22.
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1 MS. PALERMO Well, to ne it inplies that
2 there could be -- we can clarify with conditions.

3 Never mnd. W'Ill do that.

4 MR GELLER (Ckay. Go ahead.

5 MR SHEEN. So the next section had to do

6 wth retail and consunmer uses. W talked in length
7 to staff about this one, and we decided to renove any
8 waiver requests associated with the 49 Coolidge

9 parcel, so that no |onger applies.

10 MS. POVERMAN: | need to catch up again.

11 Hold on. These two copies are driving me nuts. Let
12 ne just catch up on mne.

13 But you're withdrawi ng that, D.1 and D. 2?
14 MR SHEEN. So the residential -- on the

15 residential parcel, the T-5 parcel, we're no | onger
16 asking for any waivers. So now that's just

17 nonappl i cabl e.

18 W are still asking for 38C. It's

19 currently allowed by special permt under the L zone.
20 And 38C has to do with open-air use, other than

21 commercial recreational facility, seasonal outdoor
22 seating for a licensed food vendor that does not

23 exceed six nonths in each cal endar year, and Uses 22
24 to 28 inclusive, including, but not limted to, the
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1 sale of flowers, garden supplies, or agricultural

2 produce.

3 MR CELLER. Explain to us why you woul d

4 need open air --

5 MR SHEEN:. So one of the tenants that

6 we're pursuing is Wnston Flowers, and we would Iike
7 to have Wnston Flowers -- the ability to display

8 potted plants and whatnot whether it is in the

9 Harvard Street frontage side of the property or --
10 very nuch the sanme as -- you know, currently there
11 are other vendors on Harvard Street that overflows
12 onto --

13 MR CGELLER: So the Harvard Street side,

14 what's the distance fromthe building to the public
15 sidewal k?

16 M5. MORELLI: So let nme just |ook at the
17 pl ans.

18 MR CGELLER. And | hear what you're saying.
19 | know Wnston Flowers very well. But |I'mnot sure
20 that in practical reality you're going to have a | ot
21 of displays.
22 M5. MORELLI: Before | get to that, just
23 renmenber, the inplications of granting this waiver
24 also affects the courtyard.
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1 MR CELLER W understand that. Believe
2 me, if he was tal king about the 6 inches in front of
3 Harvard Street, | wouldn't be as concerned.

4 M5. MORELLI: | actually don't have ny

5 scale, but I think it's like 2 feet. It's not a lot
6 of --

7 Do you renenber, Dartagnan? O you don't

8 have a scale?

9 MR, SHEEN. W don't. But, you know, our
10 intentionis for -- | nmean, so let's get to the

11 elephant --

12 MS. POVERMAN.  Well, let nme ask one

13 question. Is it equal to the space that Model

14 Hardware has, for exanple, where they put out al

15 their shovel s? Because they have a fair anount of
16 space relative -- do you want to put sone flowers out
17 there?

18 MS. SCHNEIDER:  Well, | think he wants to
19 get to the elephant in the room

20 MR SHEEN. So let's put that -- table

21 that.

22 Qur intention for the courtyard is

23 primarily -- or exclusively for tenants of the

24 building use only. 1It's not nmeant for the public.
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1 There are no direct public access to that space.

2 MR CELLER Qther than the office now.

3 MR SHEEN. Right. But the intention is

4 not to beina-- our intentionis not to put a food
5 wvendor out there so they can sell hot dogs six nonths
6 out of the year. You know, the -- it's for the quiet
7 enjoynent of our tenants in the building.

8 To the extent that we are courting Wnston

9 Flowers, you know, | do think that's why we left it
10 in there as a discussion point, because we do believe
11 that having a nerchant that engages Harvard Street --
12 it's a public benefit and it create pedestrian safety
13 as well as foot traffic.

14 MR CELLER  Ckay.

15 MS. POVERMAN. What about the cafe that you
16 tal ked about ?

17 MS. SCHNEI DER:  Well, just picking up on

18 what he said for just a second, though, | nean, it

19 seens to ne that if our concern is about a retail or
20 restaurant or whatever tenant using what we believe
21 to be designated open space for the residential

22 tenants, that's the kind of thing that we could

23 address in a condition to the decision rather than

24 beating a dead horse and trying to posit what he may
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1 or may not be doing and --

2 M5. POVERMAN. |'m not sure what you nean,

3 because we could just deny the waiver.

4 M5. PALERMO No. But we can --

5 MS. SCHNEI DER. There may be sonme uses that
6 we think would be okay. | nean, | think the idea of
7 a flower shop with alittle bit of spillover, if

8 there's room is a nice idea. And | think we do want
9 to provide --

10 MR CELLER W want this to be a

11 successful retail space.

12 M5. PALERMO And we can limt the use in
13 the conditions to the other space and say it's

14 restricted to the use by tenants and it is prohibited
15 to use it for a cafe, outdoor use.

16 MS. POVERMAN: But |'mthinking about --

17 I'mthinking of the neighbors. You know, are

18 neighbors going to want -- and perhaps we can hear

19 themafter this. Are neighbors going to want people
20 chit-chatting, picking out their flowers, picking out
21 their -- custoners of Wnston. | nean, | |ove

22 Wnston. That'd be great. But picking up their, you
23 know, little trees or sonething like that, | think
24 that could be a mgjor disturbance as to --
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1 MS. SCHNEI DER:  On the sidewal k?

2 MS. POVERMAN: Not on the sidewal k. In the
3 space --

4 M5. PALERMO  We'll restrict it. They

5 can't use the space for anything other than the

6 tenants' quiet enjoynent.

7 MS. POVERMAN. That's fine. But | thought
8 we were tal king about the use of the courtyard.

9 MR CGELLER No. W're talking about the 2
10 feet fromthe face of this building to where the

11 public sidewal k starts on Harvard Street. That's al
12 we're tal king about.

13 | will say it plainly and clearly. | don't
14 think any one of the ZBA -- and you know what |'m
15 going to say. None of the ZBA nenbers are going to
16 entertain placing commercial uses |ike hot dog stands
17 or cafe tables or a skating rink --

18 MR. SHEEN. That's not our intention.

19 MR CELLER -- in the | andscaped area.

20 MS. POVERMAN. Ckay. Now | understand.

21 MR. SHEEN. The next one is --

22 MS. POVERMAN. So what does this do to D. 1
23 and D. 2?

24 MS. PALERMO It leaves it as he wote it
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1 onthis |atest, Decenber 12th.

2 MR CGELLER  And what wll happen is, in

3 the discussion of the conditions, we will make it

4 clear what the [imtations -- assuming we're willing

5 to entertain this waiver request, what the

6 limtations of the grant are.

7 MR SHEEN. So D.1 no longer applies. 1It's

8 D.2 for 420 Harvard Street.

9 The next box has to do w th conmuni cati ons.
10 We're wthdrawing that after discussions with staff,
11 so DB.2 no |onger applies.

12 MR CGELLER  No Brookline Public Radio

13 Systen? Radio's com ng back.

14 MR. SHEEN. The next one has to do with the
15 maxi mum hei ght of buildings. As we stated earlier,
16 the exterior height of the building remains the sane.
17 If this specific -- you know, it's still being shaded
18 because, | guess, the building comm ssioner stil

19 needs to review the cal cul ations, the nethodol ogy of
20 the height and the elevation, which we've provided to
21 him

22 MR GELLER And, Maria, let nme just throw
23 in -- one point that was confusing to nme is -- and it
24 was sort of assisted by a letter from sonebody that
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we received, which is if there's no change to
49 Coolidge, why is there a waiver --
MS. MORELLI: So that wasn't updated. That

shoul d be crossed out. There is not going to be any

1
2
3
4
5 height change at 49 Coolidge, so that's not
6 applicable.

7 What we want to do is be very careful about
8 what the height is so you understand what the delta

9 is between the regulations and the waiver request.

10 MR CELLER  Ckay. Thank you.

11 MR. SHEEN: So that's correct. There wll
12 be no change to the exterior height of 49 Cooli dge.
13 M5. POVERMAN. | actually have a question

14 on G1 and G2, now that | have reviewed them It's
15 waivers of a designer review, for exanple, of

16 advertising features, the way the sign | ooks, for

17 exanple. Wen you, | guess, put it up, they give you
18 like 20 feet or sonmething like that. 1'mnot sure

19 that we want to have a waiver for that or for the --

20 MS. MORELLI: | beg your pardon. | believe

21 that those are exceptions. So it's a little

22 confusing, | admt. Design review requirenents
23 except --
24 MS. POVERMAN. (Ckay. Got it. Then never

DTl Court Reporting Solution - Boston
1-617-542-0039 www. deposi ti on. com


http://www.deposition.com

HEARI NG - 12/12/2016 Page 37

1 mnd.

2 MR SHEEN. (Okay so the next shaded bl ocks
3 has to do with waivers P.1 and P.2. W believe,

4 based on the last conversation with the building

5 comm ssioner, those were required to build.

6 MR GELLER: Can you confirmthat, Maria?
7 MS. MORELLI: Yes, that's correct.

8 Actually, if you go to his original letter,
9 he did say -- I"'msorry. It wasn't P.

10 Did you say that was P?

11 MR, SHEEN. P.1 and P. 2.

12 M5. MORELLI: He actually said it wasn't

13 applicable. | think exceptions for -- |I'mnot sure
14 why he said that wasn't applicable. Mybe sonething
15 about corner lots where that wouldn't be applicable.
16 But when | read that particular bylaw, | think it is
17 applicable. There are certain -- if you | ook at

18 Fuller Street, there is a nodal pattern.

19 MR, CGELLER Let's double check with
20 Conm ssi oner Bennett.
21 M5. POVERVAN. | think there's actually a
22 typo: "Devious." Shouldn't that be "deviant" or
23 "deviation"? "Any devious from setback nodal
24 pattern.”

DTl Court Reporting Solution - Boston
1-617-542-0039 www. deposi ti on. com


http://www.deposition.com

HEARI NG - 12/12/2016 Page 38

1 MR GELLER  For those of you who are

2 conspiracy theorists.

3 MS. PALERMO  Perhaps the devel oper can

4 explain why he thinks he needs it.

5 MR SHEEN. | can't explain why.

6 MS. PALERMO  Ckay.

7 MR CGELLER It's hard enough for us to

8 explain.

9 MR. SHEEN. The next one has to do with --
10 this one's exception U dealing with m ni num

11 | andscaped open space cal culations. W had di scussed
12 Kkeeping the two parcels separate. This is why we

13 decided to keep them separate, so we can clearly

14 identify the ot area for 49 Coolidge being 3,105

15 square feet of lot. W' re maintaining approxi mately
16 1,400 square feet of |andscaped open space, which

17 includes 1,040 square feet of hard surface area. And
18 so we are adding a waiver -- | believe it's the

19 definition -- in the definition section there was a
20 30 percent -- a maxi num of 30 percent hard surface
21 area of the total |andscaped area requirenent, so

22 that's why those additional calculations were added.
23 For the 420 Harvard side, there was about
24 10,851 square feet of |ot area, and we'll have 1,516
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1 square feet of |andscaped open space, inclusive of

2 1,045 square feet of hard surface area.

3 So on the 49 side, even though we are

4 above -- we're at 45 percent of |andscaped to total
5 area, but we are 74 percent hard surface area of the
6 total landscaped area, so that's why we would need a
7 waiver request.

8 M5. MORELLI: | just want to ask the

9 applicant, does your |andscape architect intend to
10 submt a nore detailed | andscape plan?

11 MR, SHEEN. | think the current -- or the
12 updated plan that we are including in the package is
13 sufficient to illustrate the intention of the

14 courtyard area. W will submt the additional

15 working draw ngs as part of the building permt

16 process to the building inspector.

17 MS. MORELLI: They would actually have to
18 also go to the assistant director for regulatory

19 pl anni ng.

20 MR. SHEEN:.  Sure.

21 M5. PALERMO |I'msorry, but you may have
22 already told us this a while ago. Do we know what
23 the hard surface is going to be?

24 MR. SHEEN. So we believe, as indicated in
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1 the exanple material, the pictures, we believe those
2 hard surface areas will be large-format pavers.

3 M5. PALERMO WII be -- excuse nme?

4 MR SHEEN. WII| be pavers.

5 MS. PALERMO  And nade out of what? W

6 don't know. This could be covered in conditions,

7 perhaps. You know, | want sone |evel of --

8 MS5. MORELLI: So the less they provide in

9 the plans -- renenber, when they provide construction
10 drawings, there has to be a sign-off for their

11 building permit. Anything that they're not providing
12 on the plans -- there is the discretion -- the

13 assistant director for regulatory and planni ng has
14 the discretion. She will be review ng and approving
15 the plans. But we just have to nmake sure in the

16 conditions that she has the authority to review and
17 approve -- not just review the plans.

18 MS. PALERMO  Material s.

19 MS. MORELLI: That's correct.
20 MR SHEEN. So as you can see fromthe
21 sketches fromour |andscape architect, there will be
22 |l andscape buffers along the 45 Coolidge properties,
23 and we are also in discussion wth the owners of
24 45 Coolidge as well as 44 Fuller to provide
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1 additional |andscape buffering that may be needed to
2 further mtigate the inpact.

3 But the intention is to have a certain

4 amount of hard surface area, because renenber, this
5 1is actually above the parking garage, so we w |

6 likely have to raise portions of the |andscaped area
7 as planters in order to provide the soil depth.

8 Hence there's -- you know, a portion of the ground

9 floor surface will remain as sort of inpervious.

10 So | believe the remaining itens were

11 previously discussed.

12 MS. MORELLI: Except for HH regarding

13 partial denp at 49 -- denvolition.

14 MR SHEEN. Oh, yes. So we are w thdraw ng
15 our denolition waiver for 49 Coolidge because we

16 believe we will qualify under the existing

17 percentage. | think it's 25 percent for elevation,
18 so we wouldn't need a waiver for that. So HH 1 would
19 be withdrawn.
20 MS. POVERMAN. There's DD.1 and 2, which is
21 enforcenent, and | thought that was supposed to be
22 Wi t hdrawn.
23 MS. MORELLI: | believe you denied that.
24 So the cross-out in there neans that -- anything that
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1 was crossed out, that reflects the board' s vote as of
2 the Novenber 30th hearing, so we did not grant the

3 waiver. On, for DD. That should be crossed out. So
4 that is denied. DD is denied.

5 MR CELLER  Ckay. Thank you.

6 Ckay, Board, let's very briefly run through
7 any comments -- renaining comments we have. | think
8 we've addressed nost of the issues.

9 Let ne say this, for nmy own sumary: | am
10 generally okay, subject to the things that need

11 further definition, Iike height, fromthe building
12 conm ssioner. And also subject to conditions that

13 effectively [imt the use -- I'msorry -- the parking
14 to the two properties.

15 And, Lark, you also had sone | anguage t hat
16 you wanted in a condition on pavers or whatever.

17 MS. PALERMO  Well, | think Maria nade the
18 suggestion that we specifically authorize or require
19 the approval of the assistant director as to the
20 materials used for the hard surfaces in the
21 | andscapi ng.
22 MR CELLER That's fine. I'mfine with
23 that.
24 And then the last one was the limtation on
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1 the use of -- it was under Section 38C -- along

2 Harvard Street in front of the retail space, naking
3 it clear that that -- the open space --

4 MS. SCHNEI DER:  Well, do we want to frane
5 it adifferent way, though? | nean, | agree with you
6 in ternms of the concept, but | feel |ike we need a
7 better way to phrase it. To say that the courtyard
8 and open space shall be Ilimted to the use of

9 residential -- do we want to do residential tenants
10 or all tenants of the building? | don't want to

11 prohibit people who are working there fromtaking
12 their lunches outside, for exanple.

13 MR GELLER | don't have an objection.

14 MS. SCHNEI DER: | nean, because that's --
15 we sort of avoid getting into: |s there roomon

16 Harvard? Wiat's the use? How nuch space can they
17 take up? So | would rather, and | think it's

18 probably nmore protective of the nei ghborhood for us
19 to have a condition that limts that courtyard to
20 tenants of the building, residential and commerci al.
21 M5. MORELLI: Just to be clear, since they
22 have been -- the applicant has been very specific
23 about a possible use Iike Wnston Flowers. You know,
24 the possibility that there could be some excess --
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1 there could be inventory put back there. You don't
2 want --

3 MR GELLER "Put back there."

4 M5. MORELLI: In the courtyard.

5 M5. PALERMO No. | think that's exactly
6 why Johanna's suggestion is the one that | would

7 agree with, and that is that the courtyard' s use is
8 limted exclusively to the residential tenants,

9 period, as a condition.

10 M5. SCHNEI DER: The intent of that space,
11 think, was always to neet the --

12 MS. MORELLI: | heard "tenant." | didn't
13 know if you neant the retail --

14 MR GELLER Well, wait. Johanna's comment
15 was if sonebody from for instance, the office or

16 fromthe retail space wants to sit outside to eat

17 their lunch, that's saying they can't do that. Are
18 vyou prohibiting themfrom --

19 MS. PALERMO. No. | think there's a better
20 way to get at it. | think, you know, residential

21 tenants and -- for the, you know, enjoynent -- you
22 know, the quiet enjoynent --

23 MR, GELLER The use is a noncommercial use
24 within -- it's a soft use within that open space.
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1 MS. PALERMO Right. But, again, what |'m
2 suggesting is if we say that the courtyard -- we are
3 conditioning our conprehensive permt on restricting
4 the use of the courtyard for the quiet enjoynent of
5 the residential tenants and enpl oyees of the

6 commercial tenants.

7 M5. SCHNEI DER:  Yes.

8 MR CGELLER Ckay. Anything else on

9 waivers? Conments?

10 No. Ckay, thank you.

11 Ckay. So, Maria, for the next hearing --
12 or precedent to the next hearing we'll get a

13 cleaned-up --

14 MS. MORELLI: You wll get a cleaned-up

15 waivers list, yes.

16 MR CELLER  Sonetinme before, say, 5:007?

17 MS. MORELLI: How about tonorrow?

18 MR CGELLER Ckay. | want to invite

19 nenbers of the public nowto offer testinony. Again,
20 | would ask that you focus on the topics for this

21 evening's hearing, which is review of the waiver

22 requests as well as the proposed conditions that have
23 been circul at ed.

24 Again, if you do wish to speak, speak into
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1 the mcrophone that is at the dais. Start by giving
2 Uus your nanme and your address.

3 | s there anybody who wants to speak?

4 MR MCMAHON:  For the record, Col m McMahon,
5 45 Coolidge Street.

6 Just a brief note: So the applicant has

7 said that they will -- they've commtted to working

8 wth abutters to achieve acceptable and effective

9 screening between the properties and the abutting

10 neighbors. W think it would be worthwhile having

11 some summary note in the conditions to ensure that is
12 carried out.

13 MR GELLER  Thank you.

14 Anybody el se?

15 KAREN. |'mKaren. |'mcurrently living on
16 Babcock. And | just -- you know, | |ove comunity,
17 and | don't have one anynore where I'mliving, and

18 that's the problem

19 But | also live in a great building. W
20 don't hear our neighbors in the building because it's
21 insulated in the walls. Apparently, there's netal in
22 the walls for the fire codes, but it also acts as an
23 insulator. And when | nove, | don't want to hear ny
24 neighbors either, so pay attention to the
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1 construction. Thank you.

2 MR GELLER  Thank you.

3 Anybody el se?

4 MR BENNETT: Fred Bennett, 32 Coolidge.

5 | think it's Condition No. 57. | didn't

6 nenorize the whole text, but it's sonmething along the
7 lines of a revision can be submtted and nust be

8 approved by the commttee. That's fine with ne. |
9 think provisions are appropriate for situations |ike
10 this.

11 However, | think it's not worded

12 sufficiently to cover -- you know, what if the

13 devel oper -- the applicant decided, well, maybe |

14 need a revision to add a sixth floor after all. So
15 that's ny concern. |'d like to go on record as

16 having expressed that.

17 MR CGELLER I'mnot going to let you go.
18 Go through it again.

19 MR. BENNETT: Sorry. |I'ma little hoarse
20 today.

21 My concernis that -- | think it's

22 Condition No. 57, which sort of says that the

23 applicant can request a revision -- submt revisions
24 later for review by this board, | believe?
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1 MR, GELLER  Yeah. | think what it

2 actually says is that if the applicant revised any of
3 his plans, gotta cone back to us.

4 MR BENNETT: Right. GCkay, yes. kay.

5 Then | guess ny concern is that he can cone back and
6 say, well, | couldn't get it right the first tine.

7 1'dlike to add a sixth floor or 1'd like to

8 extend -- you know, build another -- | think it's

9 kind of too open-ended, the way the condition is

10 worded. That's all.

11 MR CELLER It's the |anguage we typically
12 see because we want themto come back to us if they
13 propose any revisions.

14 MS5. SCHNEIDER: | don't think that legally
15 we can add a condition that constrains the ability of
16 a future board -- their discretion to revisit --

17 revise a proposal.

18 MS. POVERMAN: But there are restrictions
19 as to whether or not sonething is a substanti al

20 change to a plan. Then, yeah, there have to be a

21 whol e bunch of hearings again. So it's not |ike we
22 could say, yeah go for it.

23 MR BENNETT: | guess you addressed ny

24 concern, then. Very good. Thank you.
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1 MR GELLER  Thank you.

2 Anybody el se?

3 MR SHAW H. I'mSloat Shaw. | live at

4 Thorndi ke Street -- 88 Thorndi ke.

5 And | just wanted to point out that

6 wonderful as Wnston Flowers is -- | |ove Wnston

7 Flowers -- we don't know how | ong Wnston Fl owers

8 would stay as a tenant, and we don't know how | ong

9 anybody would stay as tenants. So | think that

10 having these kinds of wonderful ideas is something to
11 just have with a grain of salt because it could very
12 well be a tenant that m ght not work out in the area.
13 So | wanted to put that in as a notice.

14 And |'mreally concerned with the setback

15 on Harvard Street and the trees on Harvard Street and
16 also the setback with the neighbor that's on Fuller
17 Street. And | think that that setback seens a little
18 soft to ne, so | want to put that concern on both

19 sides, and the trees there.

20 MR CGELLER  Thank you.

21 Anybody el se?

22 (No audi bl e response.)

23 MR GELLER No. Okay.

24 So | want to ask the board nenbers to
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1 take -- we did get an -- well, we have a couple of

2 copies of the conditions list, so, unfortunately, |
3 think what we're going to have to do is we're going
4 to have to go back and forth so -- | say that only
5 because |'ve nmade notes.

6 So there is -- there was circulated, in

7 addition, a red-lined -- for those of you who have
8 color --

9 M5. PALERMO. But dated --

10 MR CELLER: Dated today's date, which

11 included the comments fromthe applicant.

12 M5. POVERVAN:. Ckay.

13 MR CELLER. So that's why | say you' ve got
14 to look with both eyes.

15 So before we strictly get to the

16 conditions, | just want to make sure that if people
17 have comments to the content -- so procedural

18 history, references to the plans and schedul es and
19 specs that have been replied upon, as well as the
20 factual information that is being laid out, and then
21 the findings, all of which precede the decision
22 conponent, does anybody have any conments?
23 MS. MORELLI: | have one comment regarding
24 the procedural history where there's specific square
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footage. | just want to neasure the plans in regard
to the retail and office space. That's why |I'm
getting the full-sized plans. | probably will be
revisiting them

MR CELLER  Ckay.

Maria, in terms of No. 12, "the board
relies, in part, on town staff technical review"

MS. MORELLI: | think we probably want to

say "considered and accepted.”

M5. POVERVAN. | would rather just say
"consi dered. "
MS. MORELLI: "Considered."

You wanted to add "in part"?

MR CELLER:  Uh- huh.

M5. SCHNEIDER:  Well, if it's
"consi dered" --

MR, CGELLER  Yeah. "Considered" neans that
it's not exclusive.

MS. SCHNEI DER:  Yeah.

MR CGELLER 14, second line, "submtted
extensive oral and witten testinony wth respect to
the original project and the project.”

M5. POVERVAN. Can | have another little

fill in that same paragraph? The last thing, in
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1 addition to, "height, scale feasibility of the

2 parking plan," put "safety, traffic, and site

3 circulation."

4 MR CELLER:  Under findings, Finding 6,

5 this is referencing a distance fromthe

6 Boston/Brookline towm line to Boylston Street. |

7 woul d suggest that a nore accurate statenment, and

8 particularly one that we woul d consider, would have
9 been Beacon Street.

10 MS. SCHNEIDER: But this is diff Boehmer's
11 testinony.

12 MR CELLER Was it to Boylston Street?

13 MS. SCHNEI DER:  Yeah. Wasn't it?

14 MS. MORELLI: It was to Boylston Street. |
15 think even also when | gave a presentation on behalf
16 of the planning board, it was fromthe Boston |ine
17 all the way to Route 9.

18 MR CGELLER WII| you just double check

19 that?
20 MS. MORELLI: |I'mpositive he said -- yes.
21 MS. POVERVAN.  Because he was di scussing
22 the buildings in Brookline Village, past Beacon
23 Street.
24 MS5. MORELLI: That's why he said "nostly."”
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| nean, there are sone pockets where you m ght have a
four-story, like, dental building at 209 Harvard
Street. But that's why the word "nostly" --

MR GELLER  And Brookline Village is also
entirely restrictions.

Ckay. Finding 10, were there neetings wth
anyone el se? You've listed two buckets. Anybody
el se?

MS. MORELLI: Well, staff does not
participate in community neetings where the applicant
Is meeting with residents, so |I'mjust noting that
t hose took place.

MR GELLER This is a finding. D d the
applicant neet wi th anybody el se?

M5. MORELLI: The applicant would have to
speak to that.

MR CGELLER Did you just neet with the
Ful ler Street residents and Coolidge Street
residents, or were you neeting with the nei ghbors?

MR, SHEEN: We were neeting with the
I mredi at e nei ghbors, abutters as well as -- which
i nclude The Butcherie, including several of the
busi nesses al ong Harvard Street.

MR, CGELLER  Ckay.
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1 M5. MORELLI: But you m ght have al so

2 attended a conmunity neeting with nore than just the
3 abutters. |Is that true?

4 MR. SHEEN:. Yes.

5 MS. MORELLI: W just want the findings to
6 be accurate because the applicant went above and

7 beyond the ZBA' s charge in regard to nodifying the

8 project, and that was due to neeting wth nei ghbors.
9 MR SHEEN. Yeah. W held a nunber of

10 neetings wth abutters and as well as -- | believe
11 the first neeting was at Mke's house. | don't have
12 the sign-in sheet, so to ny know edge, there were

13 nore than the imedi ate abutters that | recognized
14 through ny communication, beyond ny --

15 UNI DENTI FI ED AUDI ENCE MEMBER: | live in

16 that neighborhood, and it's the first time that |1've
17 heard --

18 MR SHEEN. W did not organize that

19 neeting. It was organized for us. But there were
20 residents beyond the i mediate abutters of 44 Fuller
21 and 45 Coolidge and --
22 UNI DENTI FI ED AUDI ENCE MEMBER: |t was
23 abutters plus one househol d.
24 MR ENGLER Doesn't nmatter.
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1 MR CELLER  Paragraph 13, "site control is
2 a matter solely within the purview of the subsidizing
3 agency." No?

4 MS. SCHNEIDER: It's not in our discretion.
5 MS. POVERMAN. But | think there were

6 questions about whether or not -- maybe it's not

7 worth addressing here, but there were questions

8 raised as to whether or not there was site control.

9 MS. SCHNEI DER:  But these are findings.

10 MS. POVERMAN: Never m nd.

11 MR CGELLER  Paragraph 17, "The applicant

12 testified that the project's two parcels would be

13 placed in comobn ownership after a building permt is
14 issued." D dthey also testify that they would be
15 maintained in common ownership?

16 MS. MORELLI: | believe that is a

17 recommendation of the building conm ssioner. | don't
18 recall that. | would have to | ook at the transcript
19 to know if that was actually something the
20 applicant -- they didn't object to that condition
21 that it remain in commobn ownership in perpetuity.
22 MR GELLER (Ckay. Did the board nake a
23 finding that the project is not conducive to
24 restaurant tenants? That's a large aninal.
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1 M5. MORELLI: Okay. So let's back up to

2 Condition 19, because the applicant has -- let ne

3 just read it. "The applicant has stated that retail
4 space wll not be used for food preparation or

5 production, including restaurants and cafes." And
6 the applicant change is, "including restaurants and
7 excluding cafes.”

8 | don't know if in our waivers list, if

9 there was any granting of waivers allowed for cafes.
10 MR SHEEN. So just to sort of clarify

11 that, currently in the L district, restaurant and
12 cafe is allowed use. W're not asking waivers under
13 that condition.

14 MR CELLER. Restaurants and cafe, okay.

15 M5. MORELLI: However, the -- |'mawaiting
16 the letter fromthe chief of environnental health
17 regarding the rubbish plan. And the reason why I

18 nmention this is because there's no parking provided
19 for any retail custoners. GCkay? That could be an
20 issue for restaurant use.
21 Al so, there were several comments where
22 sonme ZBA nenbers were very concerned about there
23 being restaurants on-site.
24 In addition, if there were restaurants or
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1 cafes, that woul d have sone bearing on the trash

2 managenent plan, which | have not seen a letter.

3 MR CELLER I'mnot sure we've nmade a

4 finding -- | understand they're not asking for a

5 waiver. | just don't know that we made that finding.
6 MS. MORELLI: kay. | can |ook at past

7 transcripts and provide --

8 MR, SHEEN: So we did have a conversation

9 wth Pat Ml oney regarding the possible cafe use

10 on-site and are awaiting his formal subm ssion of his
11 comments.

12 Qur initial feedback up from himwas that

13 there needs to be a separation of trash, so there

14 wouldn't be any conbination of, you know, cafe trash
15 intermxed with residential trash. So trash

16 segregation was his requirenent.

17 MR CGELLER  You've actually stunbled on

18 something | actually do know about. So, you know,

19 there are largely two kinds of what you'd cal

20 restaurant/cafes: ones that need venting, so there's
21 cooking, and those that have no cooking, so there's
22 no venting requirenents. And | assune that you nean
23 the latter.

24 And then the secondary issue is: Wat do
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1 you do with all the trash? Because when you have

2 residential conmponents wth restaurant conponents,

3 the one thing you don't want to do is have shared

4 trash because of the intensity of restaurant trash

5 storage as well as pickup. And depending on the

6 nature of your space, what you frequently w nd up

7 doing is, in particular within your |ease, you

8 nmandate that they have to maintain cold trash storage
9 wthin the premses. And then you al so mandate the
10 nethodol ogy by which there's pickup. And, you know,
11 it's got to be short-lived and cl ean.

12 MR. SHEEN. To answer your first question,
13 our intention is not to have a high-intensive

14 professional kitchen. You know, we fully appreciate
15 the concern of ventilation as an issue, as well as
16 trash managenent in a high-intensive professiona

17 kitchen. That's not our intention,

18 W do believe a snall cafe, as part of the
19 retail space, is conducive to pedestrian traffic and
20 the activation of Harvard Street in general. And as
21 such, that we can inmagine a cafe, not dissimlar to,
22 perhaps, Athens or 4A, that does the baking off-site,
23 but they do provide coffee and pastries to the extent
24 that you would heat it up. It wouldn't be heated up
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in a professional kitchen, but it's thorough --

MR CGELLER M crowaves.

MR SHEEN. Yeabh.

M5. POVERMAN. ['mstill -- | nean, how
woul d we handle the trash? | nean, | do recall us
basical ly saying, you know, we don't want cafes there
based, in large part, on, in ny recollection, the
nei ghbors' concerns. Wth food waste, there's al so
the possibility for rats, etc., etc. And if we don't
deal with waste concerns now, when would we ever dea
with then

MR SHEEN. | think that's why we're
waiting on the comments fromthe waste managenent
staff, because we proposed that. And based on the
coments that we got back, it was a reasonabl e
condition in terns of the waste separation. There
may be other conditions that we have to provide,
but --

MS. POVERMAN:. But then we also have to
see, you know, where it's going to go on the plan in
addition to, you know, where these -- the current
cubi ¢ foot whatever.

MR SHEEN. Sure. So right now the trash

roomis oversized for this intensity of residential
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1 use, and we will address the cubic foot, you know,

2 trash bins that will be required in the event that a
3 small cafe were to be part of the program

4 Currently, the proposed trash managenent

5 and recycling managenent is on a weekly basis, given
6 the small intensity of this project. In the event

7 that a cafe were to be included, you know, we'll work
8 wth staff and increase -- potentially increase the
9 frequency of trash pickup.

10 MS. SCHNEIDER: And | think that's

11 sonmething that we can put in a condition, that if a
12 cafe -- | nean, it's an allowed use by zoning, so

13 it's not really up to us to regulate what's an

14 all owed use.

15 But if we're worried about trash inpact, |
16 think we could have them cone back and run it through
17 the town in the event that there is --

18 MR CGELLER And, frankly, it does get run
19 through licensing. And they're going to have to
20 establish to the satisfaction of the |icensing board
21 adequate trash -- all of the conditions that
22 typically would be required is going to be revi ewed.
23 MS. PALERMO Even if it's an allowed use,
24 aren't we allowed to condition that use as part of
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t he conprehensive permt?

MR GELLER W are.

M5. PALERMO So we could say that we are
conditioning it on a use that woul d not exceed the
cafe description and wouldn't require ventilation or
a full kitchen, what the devel oper has al ready said.

MS. SCHNEIDER:  But | think what's
interesting -- I nmean, | don't see -- and, you know,
| don't pretend to know every detail of the byl aw,
but | don't see a definition in there that
di stingui shes between restaurant and cafe.

MS. PALERMO There isn't, no. WAs just
reading it. VWichis why --

M5. SCHNEIDER No. |'magreeing with you,

that we should give sone thought to whether or not we

want to make our own delineation so that -- because |
think we agree -- and | think the applicant is on the
sane page here too -- that a cafe could be very

desirable in this | ocation.

MR SHEEN. | think it really comes down to
a professional kitchen versus nonprofessional
ki t chen.

MS. PALERMO  And potentially the

ventil ation.
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1 MR. SHEEN. That's right.

2 M5. PALERMO So if we find a way to define
3 that and we all agree, then we could condition it

4 that that not be the use.

5 MR ENGLER M. Chairnman, it's al nost

6 procedural, but there's always, in ny mnd, a blur

7 between findings and conditions, because findings are
8 not conditions. And if they' re not consistent, then
9 what are they if they're not picked up in conditions?
10 But they shouldn't be conditions.

11 And | think you have two findings here,

12 Nos. 20 and 22, "Parking on the site will not be

13 provided to custonmers of comrercial spaces." That's
14 not a finding. That's a condition. And Maria's

15 witten pretty well in the other findings, the board
16 has found this, the applicant says that. But then
17 you turn into this |anguage.

18 And it also says, "The board has determ ned
19 that the project is not conducive to restaurant

20 tenants." Well, that's going to be a condition, if
21 that's the case. It's blurry to ne, what's a

22 finding, what's a condition. But certainly nunber
23 20, to nme, sounds very nuch |ike a condition.

24 MS. POVERMAN. | have a question about that
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one.

MS. MORELLI: | worded it really
I mproperly. But the applicant -- | should just say
the applicant stated that parking on the site would
not be provided to -- or parking would not be
provided to custonmers of the commercial spaces
on-site.

MR CGELLER | actually would say that as
sonmeone who's interested in the enforcement of this
thing, | would want to have conditions. | don't want
any anbiguity.

MS. MORELLI: So take it out of findings?

MS. SCHNEIDER: | think we can have it in
both places. The applicant nmade a statenent -- and
M. Engler, thank you for pointing out we probably
need it in both places. W'Il add it as a condition.

MS. POVERMAN. |s that 227

MR. CGELLER  Yeah. Well, first of all,
think that 22 should just cone out because |I don't
think we nade that finding. |If we're going to add a
condition --

MS. POVERMAN.  Yeah, | agree.

MR CGELLER 20, on the other hand, Johanna

IS correct.
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1 Ckay. Now we can actually review

2 conditions. Wiat I'd like to do is -- obviously,

3 let's take themin order. |If people do not have

4 coments, let's just keep going, just continue.

5 Let's skip anything to which there are not coments.
6 |If you have comments as we go, yell them out.

7 MS. POVERMAN:. Jesse, | have a question

8 If we're going to add conditions, do we do that at

9 the end of the discussion?

10 MR GELLER  Yes.

11 MS. SCHNEI DER: Do you nean beyonds those
12 that we've already discussed?

13 MR GELLER Yes. | sinply have a

14 question. In No. 2, Maria, so you' ve got two

15 buildings here. How are the affordable units

16 addressed on a buil di ng-to-building basis?

17 MS. MORELLI: In terns of the distribution
18 across the unit size?

19 MR, GELLER  Yes.

20 MS. MORELLI: W have a condition --

21 MR CGELLER  Well, | know across the unit
22 size, but you've got two properties. Are you -- for
23 instance, let's say we were a cl ever devel oper, would
24 we put all of the affordable housing at 49 Coolidge?
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1 MS. STEINFELD. That's ultimately a

2 determnation by DHCD or the subsidizing agency.

3 It's not within your

4 MR GELLER  Okay.

5 Anybody have any comments?

6 MS. PALERMO

7 description at 49 Coolidge, unless |I'mm staken, |
8 think he said that there was 1 two-bedroomunit on
9 the first floor. |Is that right?

10 MR. SHEEN:

11 units in 49 Coolidge.

12 duplex and a three-bedroom

13 MS. PALERMO

14 you said. So in other words, the total bedroom per
15 wunit type should be two on the one that's two

16 bedroons and three on the one that's got three

17 bedroons; is that right?

18 MR. SHEEN: That's correct.

19 MS. PALERMO kay. Thank you.
20 MR, SHEEN:
21 MS. PALERMO | am The chart.
22 MR CELLER Right.
23 M5. POVERMAN. Do we have any nore
24 specificity as to dens, bed nunbers, etc.?

purview or the devel oper's.

| actually have -- on the

So there are two residenti al

[t would include a two-bedroom

Right. That's what | thought

You' re tal king about No. 3?
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1 MR SHEEN. Sure. | think we went through
2 the one-bedroomdens. The dens are sized bel ow the
3 qualification of the bedroons, so they would actually
4 not --

5 MS. MORELLI: So the dens -- if there's a
6 roomthat is at |east 100 square feet, our byl aws

7 classify it as a bedroom That's why the full-sized
8 plans, | just need to neasure it nyself and that's
9 why I'mjust going to leave a -- I'msure the

10 applicant is correct but, just to be thorough, |I'd
11 like to just reviewthat.

12 MS. POVERMAN: How many square feet do you
13 say they are?

14 MR. SHEEN. 95.

15 MR BROMN:. We did size them

16 MS. POVERMAN.  And that's inside wall to
17 inside wall?

18 MS. MORELLI: Actually, it's the center.

19 MR, GELLER It has to have a closet to be
20 a bedroom

21 M5. MORELLI: | know the building code has
22 a specification, and sonmetimes our |ocal regs differ
23 a little bit fromthe state regs, so |I'mjust going
24 with how we treated it in past 40Bs.
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1 MS. PALERMO  Ckay.

2 MR CGELLER  Next, 11A and B.

3 MR ENG.ER  Chairman, could | back up back
4 to a general issue? Fromsix to eleven -- which |

5 know Maria's not going to be happy to hear this, but
6 this is a question | have generally, and |'m | ooking
7 for sinmplicity. And you have five or six conditions
8 that the applicant is supposed to go to all these

9 different people in the city. And let's say we're
10 tied up in court. Mke Jacobs has tied us up for

11 nine years, and we cone back and all these positions
12 have changed. There's no assistant director of this
13 or that. And who do you go to see?

14 My 40B experience says the applicant turns
15 in the conpleted drawings to the building

16 conmm ssioner who can go to anybody he wants to review
17 the | andscape, the transportation, everything, and
18 issue a building permt. And to identify six or

19 seven different people in the community that the
20 applicant has to go to, it seens to ne it could cause
21 confusion in future years. Wo are you really
22 supposed to see? The building conm ssioner |ooks at
23 the codes, the consistency of the plans on file, and
24 asks staff about reviewing all the details.
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1 So I'monly raising that alnost as a

2 procedural issue, not to have all these separately
3 identified that way.

4 MR GELLER It's an interesting question.
5 Nobody's asked that before.

6 MR ENGLER | think it's true for all the
7 applications that you're facing, because it says the
8 sanme thing in all of them

9 MR, GELLER Right. Because it is

10 consistent with what we've put into all the

11 decisions, as far as | know.

12 M5. MORELLI: So the building conmm ssioner
13 doesn't look at the site plan review that DPWhas the
14 expertise. So there are -- the town has processes.
15 ay? This isn't about going to the transportation
16 board or other boards. This is going to --

17 MR CGELLER He's asking a different

18 question. He's actually asking an interesting

19 question, which is: Wuat if he gets tied up for 10
20 years in litigation, and at the point at which he
21 prevails, he goes to pull his permts but he's got
22 these conditions where he has to go to a specified
23 departnment head? And what if the town, inits

24 infinite wsdom has changed the roles? Were does
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1 he go?

2 MS. MORELLI: So we address rol es sonmewhere
3 under "Ceneral," and we can probably just expand on
4 that. Like, 52, "Any reference to town staff shal

5 be read to include a designee either other staff

6 menbers --

7 MS. PALERMO Also, revisions can be nade

8 if need be, so if a positionis elimnated, it could
9 cone --

10 MR CGELLER It's no different where, in

11 contracts, where you specifically refer to sone

12 regulatory or statutory scheme and you put in a

13 catchall that if that schene is replaced, the

14 alternative will stay. So it's a simlar concept.
15 MS. POVERMAN: The real issue is that al

16 the staff is going to quit because all the

17 conprehensive permts are being filed.

18 MR ENGLER It'lIl be 10 years out. Don't
19 worry about it.

20 MS. MORELLI: | just want to keep track of
21 anything where we don't have -- just keep in mnd, if
22 we don't have sonething on the plans, there either
23 has to be conditions or there really has to be a

24 provision where the responsible staff person has not
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1 only review privileges but also approval privileges.
2 MR CGELLER Agreed. W all agree.

3 M5. MORELLI: So that is going to be under
4 six. It's not nerely subject to the review of the
5 assistant director, but subject to the review and

6 approval.

7 MR GELLER Right.

8 MS. SCHNEIDER: That's a great point,

9 Mari a.

10 MR CGELLER And, yes, we think of you as
11 Pete Best. | know that's before your tine.

12 MS. SCHNEIDER: | actually have a question
13 about 10B. This is on traffic mtigation, and I'm
14 | ooking, actually, at the applicant's red I|ine.

15 M5. POVERVAN.  10B?

16 MS. SCHNEIDER:  10B, which is where the

17 applicant has suggested that it be rephrased to "The
18 applicant shall contribute to the cost of audible
19 pedestrian signal equi pnment up to $10, 000 for the
20 installation of audible pedestrian signals at the
21 traffic signal at Harvard and Fuller Street."
22 Qbviously, the condition as drafted was
23 nore open-ended, and it did not have a financial cap
24 on it. I'mwondering if we have sone sense as to
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1 what the cost actually is.

2 MS. MORELLI: So prior to the hearing,

3 did ask Peter Ditto if he could estimate a cost, and
4 he did not get back to ne in time. | think one of

5 the confusing things is that if there is a

6 contribution and the balance is, you know, $90, 000,
7 that's obviously the town's --

8 MS. SCHNEIDER: Right.

9 MS. MORELLI: So we will need to revisit

10 this based on information that we get from Peter

11 Ditto to see if the town would be even able to

12 contribute the bal ance.

13 M5. POVERVAN. Can we just say no, we don't
14 accept the change?

15 M5. MORELLI: Well, | think, again, it

16 woul d be hel pful to know what the cap would be, if
17 it's like $100,000, $200, 000.

18 MS. SCHNEIDER: Right. And | think, you
19 know, again -- M. Engler, I'"'mgoing to steal your
20 thunder here.
21 | think in the context of 40B, we can't
22 saddle this project with an expense, you know, of --
23 let's call it -- it's not going to be $500, 000, but
24 let's say hypothetically it's $500,000. That's a
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1 condition that renders this project uneconom c.

2 M5. POVERMAN. | was actually surprised to
3 seethis as a condition in here. How did that cone
4 to be?

5 MR ENG.ER That's a good questi on.

6 MS. MORELLI: Right. It wasn't

7 recomended -- it was recomended by traffic peer

8 review Janes Fitzgerald had reconmmended that in one
9 of his reports.

10 MR ENGLER Can | speak to that,

11 M. Chairnman?

12 MR. CGELLER  Sure.

13 MR ENGLER It's very clear on the Housing
14 Appeals Conmittee decisions and 40B | aw that the

15 applicant is responsible to mtigate their percentage
16 of those things that are considered to be off-site
17 issues. Qur 25 residents are going to contribute

18 negligibly to what's going on with foot traffic on
19 that corner. W' re happy to contribute, but

20 contribute proportionate to what we're doing.

21 | ' m not saying we ought to be statistically
22 mnded about how many people we're going to have

23 during the peak hours, but we ought to contribute a
24 mnor anount to that and not -- certainly not all,
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1 because we never even agreed to that. And whet her

2 you want to tie it to a percentage or let us pick a
3 nunber when Maria gets a handle of what it m ght be,
4 maybe we nutually agree with a nunber and get rid of
5 it, because it certainly shouldn't be a significant
6 anount relative to what we're contributing.

7 MS. PALERMO  Well, | think we need to know
8 the nunber, and then we'll decide what's appropriate.
9 MR GELLER Right.

10 MS. STEINFELD: And you also can't require
11 the town to pay for the remainder. | nean, it's part
12 of the budgetary process.

13 MR ENGER That's why we would only put
14 it in escrowto be used if the town contributed and
15 sit on our noney for 25 years not doi ng anything.

16 M5. POVERMAN. As to 10A, is there already
17 a no-parking sign on both sides of -- this just

18 specifies one direction.

19 MS. MORELLI: Yeah. Now, thereis -- we

20 don't have the site plan, but if you could just pul
21 that up Victor -- M. Sheen

22 There is an existing utility pole that's on
23 Fuller Street a little past where the property line
24 is, past the driveway, and it currently has a "no
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1 parking this side." Now, that utility is very likely
2 going to be put underground, so we are going to need
3 asign. And it's better to have that sign before

4 that driveway where typical behavior is going to be
5 tojust really stop, and that could be very close to
6 the Fuller/Harvard intersection. So both the police
7 department and DPWrecommends just putting that sign,
8 especially if existing signage is going to be

9 renoved.

10 M5. POVERVAN. Do we want to say "No

11 standing or parking"?

12 MS. PALERMO | think we need the traffic
13 departnent to tell us that.

14 MS. MORELLI: There is going to be private
15 trash pickup, and that's probably not going to pul

16 into the lot. So garbage trucks -- | had discussed,
17 you know, should the vehicles for the private trash
18 nmanagenent actually be prohibited from parking, and
19 M. Ditto did not feel confortable wth that.

20 MS. SCHNEIDER: We al so do have a letter on
21 record, which was read into the record earlier, from
22 the deputy superintendent fromthe traffic division
23 saying "no parking this side" signage is what they
24 were asking for.
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1 M5. POVERVAN. Yes. But that may not have
2 considered the other issue, but | understand the

3 issue pertaining to the trash pickup.

4 MR CELLER: Okay. Next?

5 M5. POVERVMAN. | have a very small -- |

6 think it's a typo. 11F, it says that "Rubbish

7 receptacles and recycling containers shall not be

8 stored in the public way on Harvard and Fuller" -- |
9 think it should be "or Fuller" -- at any tine."

10 MS. MORELLI: | don't understand. | nean,
11 don't you want to restrict it --

12 M5. POVERMAN. On both streets.

13 M5. MORELLI: -- the trash -- "Harvard

14 Street and Fuller Street," not "or."

15 | guess I'mnot a |awer, obviously, so |I'm
16 not sure why you --

17 MS. POVERVMAN. | don't know. Harvard and
18 Fuller, the conjunction --

19 MR, CGELLER Harvard and/or Fuller.
20 M5. MORELLI: And/or.
21 And just to rem nd you that, again, those
22 conditions do needs to be reviewed by Pat Ml oney
23 under 11.
24 MR CGELLER Ckay. Next?
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1 15, will one or two COs be issued? And if

2 two, howw Il you -- we need to address it.

3 M5. MORELLI: So |I think that we probably

4 need to -- there is a provision -- there is a

5 condition here later, and it's under prebuilding

6 permt review And | apologize that this is

7 redundant, but later there is a condition

8 regarding -- there is a certificate of occupancy for
9 the affordable units after, say, maybe, |ike, six or
10 eight. I'mnot sure if that's your question.

11 MS. PALERMO No. | think the issue is

12 there's two buildings: 49 and the Harvard Street

13 building. And there would have to be -- | would

14 assune -- a certificate of occupancy for each. But |
15 also think this is an interesting point because what
16 if all the work is conpleted on 49 and it hasn't even
17 been started on 420 Harvard?

18 MR. CGELLER  And then there's another

19 overlay, whichis with a building -- forgetting 49,
20 but with a building Iike 420, frequently what you
21 have is a core building Cof O and then there wll
22 be Cof O -- you' ve got commercial space, you've got
23 residential space, so there wll be multiple C of
24 (Os, so you have to be careful about the tim ng need.
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1 The trigger is critical here.

2 MS. MORELLI: The trigger is for issuing.

3 Wiat I'll dois I'lIl revisit that with M. Bennett.
4 MS. PALERMO  Yeah, because it says for the
5 project, "prior to issuance of the final certificate
6 for project." W could say, you know, including both
7 buildings: 49 and 420.

8 MR, GELLER Well, in different conditions
9 your neaning may sonetines be the first Cof Oto

10 issue, in others it will be each Cof Oto issue for
11 the respective buildings, and then sonetines where
12 you're working off of contributions, |ike $10, 000

13 paynments, you're working off of the last. So it

14 depends on which condition -- or what it is you're
15 hoping to achieve. But | think Comm ssioner Bennett
16 really needs to ook at that and figure out what is
17 intended.

18 MS. SCHNEIDER: | did have a question about
19 18, about the tenporary signage. Do we have
20 sonething somewhere else in there about pernanent
21 signage?
22 MR GELLER  You know, the interesting
23 thing is -- right, he hasn't asked for a waiver from
24 design reviewto --
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1 MS. MORELLI: But that's inportant to double
2 check that.

3 MR. CGELLER  22.

4 MS. POVERMAN:. Actually, can we go back to
5 20? | don't -- it says "after the issuance of the

6 building permt, the applicant shall submt proof of
7 comon ownership.”

8 Wiy do we want to wait until after the

9 building permt is issued for the --

10 M5. MORELLI: The applicant stated that

11 he -- after a building permt is issued, he would put
12 the two lots in common ownership, but we just need
13 proof of that.

14 M5. POVERMAN. Right. But | can't find --
15 | understood the -- you know, for the PEL you have to
16 have -- just the P& will do. But | can't find

17 anything in Section 23 or, you know, under 40B, the
18 conprehensive permt, having to show proof of

19 ownership. But it doesn't nmake much sense to ne that
20 we issue a conprehensive permt wthout show ng the
21 person actually owns the property.

22 MS. SCHNEIDER: But this is not tied to the
23 conprehensive permt.

24 MS. MORELLI: It's not tied to the PEL,
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1 it's not tied to site control. It's a different

2 matter because it really has to do with the waivers.
3 MS. POVERMAN: But this is part --

4 M5. MORELLI: No. The reason -- when you
5 have, like, the two lots that are under conmon

6 ownership that are nerged -- we just wanted to be

7 sure that we are clear about the waivers that were
8 granted -- are granted for certain conditions so

9 that -- because --

10 M5. POVERMAN. (kay. | understand that.

11 But then sonewhere else don't we want to say that the
12 applicant will show that he owns 49 Coolidge?

13 MS. MORELLI: Site control is the sole

14 purview of the subsidizing agency.

15 MS. SCHNEIDER | thought that these two
16 conditions were tied to the conversation we had at
17 the | ast hearing about how to cal cul ate zoning

18 conpliance because of the two |ots versus one |ot.
19 And | think what the conm ssioner suggested --

20 MS. PALERMO  And | think what you can rest
21 assured is that if the devel oper fails to submt

22 evidence that the lots are commonly owned, he won't
23 get a certificate of occupancy for either building,
24 so he's going to do it. But he's trying to preserve,

DTl Court Reporting Solution - Boston
1-617-542-0039 www. deposi ti on. com


http://www.deposition.com

HEARI NG - 12/12/2016 Page 80

1 as are we, the decisions that were nmade in connection
2 wth which waivers to give this project, because we
3 made them based on two lots. And a purchase and

4 sales agreenent is absolutely sufficient for site

5 control. | think we're protected.

6 MS. POVERMAN: | just, you know, want to

7 state that | think it's ridiculous to issue a

8 conprehensive permt where there's no evidence that
9 the applicant owns the property. But if you guys
10 are --

11 MR, GELLER  The evidence is site control.
12 MR ENGLER  You woul dn't finance a project
13 if you didn't own the land. You wouldn't have a

14 project.

15 M5. MORELLI: They're providing the

16 financing, and I'msure that we'll probably hear from
17 the subsidizing agency.

18 MS. POVERMAN. Ckay.

19 MS. MORELLI: Perhaps with 20 we can add a
20 better mlestone: "Prior to the issuance of a C of
21 O or "first Cof O"
22 M5. PALERMO  Well, you could say after --
23 you know, after the issuance of a building permt
24 and, you know - -
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1 M5. MORELLI: | think we just need to say
2 that he won't get anything else --

3 MS. PALERMO.  Right.

4 MS. SCHNEIDER: | don't think we need to.
5 MS. MORELLI: Ckay.

6 MR CGELLER  Just a question on 22.

7 M. Sheen, the nmechanicals are going on the fourth
8 floor; is that correct?

9 MR SHEEN. Yes. So as indicated, on the
10 roof of the fourth floor, the nechanicals -- the

11 condensers are screened. And to the extent that we
12 need to nmeet the town noise bylaws, it would --

13 MR CELLER My issue is: | just want to
14 make sure there is no anbiguity, that there are no
15 nmechanicals going on the fifth floor.

16 MR. SHEEN. As noted, there are no

17 equi pment or egress on the fifth floor.

18 MR, CGELLER  Ckay.

19 27, consistent with my inappropriate
20 question about the allocation of the affordable
21 housing units, is there an allocation of parking as
22 between affordabl e and nonaffordabl e?
23 MS. POVERMAN: Actually, that's the issue
24 wanted to address, which is that | think that all the
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1 affordables -- yeah, | know parking. | think all of
2 the affordable housing has to have parking, because
3 otherwise you're requiring the people who cannot

4 afford it to go out and pay $250 --

5 MR ENGLER W' ve been through that

6 before, and that's the call of MassHousing, not your
7 call. That's the call of the subsidizing agency

8 Dbecause it's tied to their rent. And if it's tied to
9 their rent, that's their call. So | just want to say
10 that that's --

11 MS. POVERMAN: | don't see how.

12 M5. PALERMO It actually is the case.

13 It's not within our purview, and it really is the

14 subsi di zi ng agency that decides --

15 M5. POVERMAN. | know it's sonething that
16 Judi brought up, so | don't see how the question has
17 been answered.

18 MS. STEI NFELD: She brought it up in the

19 context, if I recall, that it was unfortunate that
20 the states didn't recognize the inequity. She felt
21 strongly that the state should, but they don't.

22 M5. POVERMAN. It's five spots. And

23 think we should make it a condition.

24 MS. SCHNEIDER: W can't legally do it.
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1 MR CELLER W legally can't do it.

2 M5. POVERMAN. And that's stopping us?

3 MS. SCHNEI DER:  The [aw? Yeah.

4 MS. POVERMAN:. |' mj oki ng.

5 M5. PALERMO Can | back up to another,

6 much nore nundane question? Nunber 24. W have

7 "Prior to commrencenent of construction,” and do we

8 really need, "Prior to the issuance of the building
9 permt"? | don't know why we picked "comencenent of
10 construction.”

11 MR SHEEN. | think, actually, we have sone
12 sort of additional comments regarding that after

13 consulting with our construction group; that any

14 preconstruction survey of the above- and bel ow grade
15 structure anong properties sharing the line, we

16 actually need perm ssion fromthe abutting owners.
17 So if the condition is wirded such that -- and we

18 don't get permssion fromthe abutting owners for the
19 survey, then we cannot actually neet the survey

20 requirenent because we actually need to access their
21 site.

22 M5. PALERMO  And so the abutting property
23 owners are which properties?

N
SN

MR SHEEN:. So it will be 428 Harvard,
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1 which is The Butcherie, 45 Coolidge, and 44 Fuller.
2 MS. MORELLI: So I like your -- | think

3 it's probably better to say "prior to the issuance of
4 the building permt," and then to add, sonehow, that
5 phrase, that qualifier.

6 MR CELLER Is it separate, building

7 permt fromthe denolition permt?

8 MS. MORELLI: The denolition permt is

9 separate.

10 MR GELLER | nean, in some ways, that's
11 why | like the phrase "prior to commencenent of

12 construction," because it catches the earliest point.
13 M5. PALERMO  Well, but it could say,

14 "Prior to the issuance of a denolition permt."

15 MS. SCHNEIDER  And | guess the question
16 is: Do we want to cast it in ternms the devel oper

17 being required to use best efforts to secure the

18 permssion to performthe surveys?

19 MR CGELLER It behoves the neighbors to
20 let himgo in and audit --

21 MS. SCHNEI DER.  Absolutely. But not

22 everybody -- we've all been there where you try to
23 get into sonebody's --

24 MR. GELLER | understand. | understand.
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Ckay. 29, "living roons or dining roons or
dens as bedroons."

MS. STEINFELD: My | just say that we have
to run 29 by town counsel to make sure it doesn't
violate fair housing.

MR GELLER  Ckay.

MS. STEINFELD: The first sentence of 29.

MS. POVERMAN. Do we want to include
sonething in addition to nightly rentals? | guess we
can't rule out Airbnb things, can we, or rentals,
what ever ?

MS. MORELLI: There is sonmething in there
that should be capturing -- and | believe the
applicants m ght have changed the term W said
sonething that -- no | eases shorter than six nonths.

MS. PALERMO Yes. They changed it to
three, and |'mnore confortable wth six.

MR CGELLER Right. Conventionally, what
you see, whether it's in condo docunents or | eases,
Is if you don't want short-term | eases, six nonths.

M5. PALERMO  Correct.

POVERMAN.  So let's keep it at six?
PALERMO | think so.
SCHNEI DER: What nunber is --

5 o B
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1 MS5. POVERMAN. That's still 29.

2 MR SHEEN. In our experience dealing with
3 rental properties, often times not all the |eases

4 fall on the sane termnation date. So a |ot of

5 tines, what we ask the property nmanagers to do is

6 actually -- is torent to tenants, perhaps, in a

7 shorter duration in order to align all the |eases

8 onto a nore, you know, preferable schedule. So a |ot
9 of times that's -- in our experience, sone of them
10 may be a three-nonth | ease to a group of doctors who
11 are, you know, comng to the nedical center for a

12 residency, and that's at three nonths.

13 M5. PALERMO Whuldn't they be able to

14 sublet fromwhoever is the tenant? And in the

15 case -- | see your issue in the case of your first

16 |eases, but if you then have a policy that all |eases
17 commence on Septenber 1st fromthat point forward,

18 the short-term--

19 MR SHEEN. Right. So our problemis --
20 let's say we start the lease in February, for
21 exanple, and it termnates in February the next year,
22 and we would like to align it to Septenber, or if it
23 termnates in May and we'd like alignit to
24 Septenber --
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1 MS. PALERMO  But you coul d always require

2 it totermnate in August.

3 MR SHEEN. A lot of tines, those | eases

4 wouldn't be a twelve-nonth | ease.

5 MS. PALERMO.  Right.

6 MS. POVERMAN: But we're saying six nonths,
7 not twelve.

8 MR SHEEN. No. Wiat ['mtrying to

9 illustrateis if we were to | ease an apartnent, let's
10 say, in April, for exanple, and it termnates -- it's
11 a twelve-nonth lease. | nmean, it termnates in

12 twelve nonths. That particular tenant woul d not

13 likely do a twelve nonths plus another three nonths
14 or four nonths in order to get to our preferred

15 | easing schedul e.

16 MS. PALERMO Well, again, they can do it

17 the other way around. They can rent the apartnent in
18 May with a | ease that term nates August 31st, and

19 then they can choose to either enter into a
20 twelve-nonth | ease with you or not.
21 MR ENGER |'d like to know why this is a
22 health and safety issue and a concern to the town at
23 all, because, to ne, it's the way you nanage your
24 property. | don't see how that has any inpact on
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1 anybody at the town, whether it's three nonths or six
2 nonths.

3 MS. PALERMO  Again, | think it's the

4 convention of whether this is being | eased as a | ong-
5 termresidential unit as opposed to a short-term

6 tenporary unit.

7 MR ENGLER | understand daily -- nightly
8 because we had the sane problem | have a condo in
9 Brighton, and Airbnb is killing the situation, so
10 sone people are trying to avoid renting bedroons on
11 an overnight basis. 100 percent for that.

12 But the difference between six and three
13 nmonths ought to be sonething that the applicant, as
14 the property manager, can control. | don't see how
15 the town stands to gain any control over the health
16 and safety of the residents by that situation.

17 MS. SCHNEIDER: | think the legitinmate

18 <concern may be it's just the question of who noves
19 in, who noves out, the congestion on the street that
20 results from you know, the turnover, you know, the
21 rapid-fire succession of turnover.

22 MR GELLER | think it's a variety of

23 things. | think that's a question. So now you've
24 added nore, right, nove in, nove out.
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1 But | think it's also -- the underlying

2 concern for that provision is that people who -- and
3 you'll forgive the use of the term-- are nore

4 transient are less inclined to maintain the property
5 and are |l ess responsible.

6 Now, | haven't done the statistical review
7 as to whether that's accurate or not. I'msinply

8 saying that it's not like this is a standard that we
9 have sinply picked out of the air. This is the

10 prevailing standard.

11 MR ENGLER No, | realize that. But it

12 doesn't have to be. Doesn't have to be six nonths.
13 That's a prevailing standard, but we're just

14 saying -- Victor just nentioned several ways you can
15 deal with a three-nonth transition rather than six.
16 It's your call. | don't even knowit's your call,

17 frankly, but it's -- you could put it in there. 1'm
18 just trying to say that it's not a critical issue.

19 MR, SHEEN. Yeah. Qur intention,

20 obviously, is not to do the nightly rental as hotels.
21 MR CGELLER  No. | understand.

22 MR SHEEN. It gives us the flexibility

23 froma financial standpoint and the better nanagenent
24 of the property.
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1 MR GELLER | understand. Frankly, if the
2 issue were sinply that it was to enable you to have a
3 stub period to get back onto the customary cycle of
4 Septenber 1st to August 30th -- right?

5 MR SHEEN. Right.

6 MR GELLER -- then that would be --

7 think 1'd be okay with that.

8 The problemis that, you know, a year and a
9 half fromnow, sonebody el se owns the property and
10 they can exploit this for nore nefarious purposes.
11 And that's a concern to nme, that's a concern to ne.
12 MR SHEEN. Let's revisit that. 'l

13 revisit that wth our property manager.

14 MR CELLER  Ckay.

15 This is sort of a parallel conmment to one
16 that M. Engler raised. Interesting, we're thinking
17 alike. Paragraph 40, | know that NFPA 13 is a

18 paradox, so that's not ny question.

19 My question is really: So what if that's
20 replaced by NFPA 28?
21 MS. MORELLI: Right.
22 MR GELLER So | think what you nean, "or
23 whatever the prevailing" --
24 MS. MORELLI: Yup, exactly.
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1 MS. PALERMO  Current sprinkler system--

2 yeah.

3 MS. POVERMAN. There was a deletion -- a

4 coment nmade relating to 31 about the town needing to
5 request to the DHCD -- the applicant's not

6 responsible -- according to the |ocal preference for
7 Brookline residents, etc. So is there anything we

8 want to or need to do to that paragraph?

9 MS. MORELLI: So | think the applicant is
10 requesting that we delete 31.

11 MR ENGLER No, no. W're just saying

12 it's very clear that it's the responsibility of the
13 town to get local preference, not the applicant. A
14 |lot of towns turn to the applicant and say, wll you
15 please give us sone data and hel p us convi nce DHCD
16 there's a need, that we can get |ocal preference.

17 And we can assist, but it's not our burden to wite
18 that -- get that in, because that's --

19 MS. MORELLI: | think we're just saying the
20 applicant shall work with the director --

21 MR ENGLER Right. And we weren't clear
22 that that was the |anguage that was clear or not,

23 "shall work with the director."” WlIl, who's

24 ultimately responsible? It's the director, it's not
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1 the applicant, for getting DHCD to approve that.

2 That's why we're |looking for clarity.

3 MR CELLER. Okay. And the |anguage about
4 approval on review goes to 44 too.

5 MS. MORELLI: Yes.

6 MR GELLER: | don't have anything el se.

7 MS. POVERVMAN. On 50, go back --

8 relating -- oh, no, no. Actually, it would be a

9 separate one. Sorry.

10 MR CGELLER. Okay. So anybody have any

11 other coments to the conditions proposed?

12 M5. SCHNEI DER:  No.

13 MR CELLER. Okay. So now conditions,

14 Kate.

15 M5. POVERMVAN.  You took care of ny parking
16 one.

17 MR CGELLER Well, let's do | ow hanging

18 fruit. So we're going to add a condition that
19 pertains to the things we nentioned, which you have,
20 so let's just knock that out. Right?
21 M5. MORELLI: Right. So that's going to be
22 the conditions -- waivers C.1 and C 2, and that
23 pertains to -- just -- you sent it to clarify in the
24 conditions regarding the parking area. One is that
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1 parking shall not be offered to or provided to

2 custoners of the retail and office space, that's one.
3 M5. SCHNEIDER Did you want to add

4 somet hing about the parking will not be released to
5 nontenants?

6 MS. MORELLI: Yes.

7 MS. PALERMO Al so, that the parking at

8 49 Coolidge is exclusively for the enployees of the
9 leasing office, the surface parking at 49 Cool i dge.
10 MS. SCHNEIDER: |s that correct?

11 MS. PALERMO That's what the devel oper --
12 MS. SCHNEI DER:  That all four spaces --

13 MR SHEEN. They're conmercial spaces.

14 MS. SCHNEI DER:  But you don't nean that to
15 be restricted to the leasing office. | can't inagine
16 that you're going to have a four-person |easing --
17 MR CGELLER He neans any of the commerci al
18 spaces.

19 MS. SCHNEI DER:  Ckay. That would be a | ot
20 of spaces, | imagine, for, |ike, one person.

21 M5. PALERMO  Maybe two.

22 MR CGELLER Ckay. Maria?

23 M5. MORELLI: So you don't want -- so for
24 49 Cool idge, you don't want to say that it's
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1 exclusively for the enployees of the |easing office?
2 MR CGELLER It's exclusive to the

3 commercial space.

4 M5. PALERMO  Exclusively for the enpl oyees
5 in the commercial spaces, because we're not -- |

6 nean, it clarifies that it's not for custoners.

7 MS. MORELLI: O her conditions to add

8 regarding Waiver D, D.2 specifically, you wanted to
9 provide sone distinction between restaurants and

10 cafes. Nanely -- | got a whole bunch of stuff from
11 you. You'll have to have Dr. Ml oney deal wth the
12 trash -- separation of trash. There were sone other
13 matters |like venting versus no venting.

14 MS. PALERMO  But we would allow the use of
15 the property for restaurant purposes provided it did
16 not require --

17 MS. SCHNEIDER: -- a professional

18 kitchen --

19 MS. PALERMO. -- or ventilation.
20 MR SHEEN. So there wll be sone
21 wventilation fromthe building.
22 M5. SCHNEIDER: And if you have sone nore
23 precise termnology that you want to suggest -- you
24 understand where we're going with this. You know,
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it's really -- if you don't have a restaurant, you're
not going to be building a big ventilation.

MR CGELLER  Not restaurant cooking
ventil ation.

M5. POVERMAN. W can just say that they
conply with the appropriate code. | nean -- or is
that ventilation a way of defining it?

M5. PALERMO It's a way. You could

© 0O N o o A W DN P
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MR CELLER A way of defining a nore
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soft --
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MS. POVERMAN. (Ckay. Perfect.
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w

M5. MORELLI: This would be pertinent to

[HEN
EAN

Waiver D.2. This is regarding the use of that

[HEN
o1

courtyard space on the 420 Harvard lot. | think you

[EEN
(op)

said sonething like it would be for the enjoynent of

[HEN
\l

the residents of the project.

[HEN
Cco

MS5. PALERMO It's restricted to the use by

[EEN
©

the residents and enpl oyees of the commercial tenants

N
o

for their quiet enjoynent.

M5. POVERMAN. | nean, let a kid play bal

N
[EY

N
N

out there. Let's not put "quiet.
MR ENG.ER  No tal king all owed.
MS. POVERMAN: Yeah. | think "quiet
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1 enjoynent"” gets a little too fussy.

2 M5. PALERMO It avoids loud parties, it

3 avoi ds cookouts.

4 KAREN: It avoids ny nei ghborhood.

5 M5. PALERMO | think quiet enjoynent is a
6 very reasonable standard. It's what tenants -- no

7 loud nusic, no parties. It's a legal termthat

8 works, | think

9 MS. POVERMAN: A bouncing ball would be

10 allowed, but no |oud parties.

11 MR SHEEN. | think there's actually a

12 noise ordinance. Right? It would just be governed
13 by the noi se ordinance.

14 MS. PALERMO  Well, again, but what we're
15 trying to do is govern the behavior of the people in
16 the courtyard. And, again, quiet enjoynent is a good
17 legal termthat tal ks about what tenants are entitled
18 to. And the residential tenants in the building

19 would be entitled to quiet enjoynent regardless, but
20 we're sort of extending that to the neighborhood. |
21 think it's realistic. | nmean, we can revisit it if
22 people don't --

23 MS. SCHNEIDER. | nean, another way we --
24 we don't need to decide on this right now -- we can,
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1 you know, draw a distinction between passive

2 recreation and active recreation.

3 MS. PALERMO. W can do that too.

4 MR GELLER  Ckay.

5 M5. MORELLI: | think there m ght also be
6 another condition related to any displays on the

7 sidewal k to Harvard.

8 MS. SCHNEIDER: | think we decided not to
9 do that one.

10 M5. MORELLI: GCkay. Geat.

11 MR CGELLER Kate, do you want to run

12 through your additional ones?

13 M5. POVERVAN. | actually think | only have
14 one. W went through all the others.

15 MR CELLER: | will remnd you there's a
16 football gane.

17 MS. POVERMAN.  So, again, not surprising,
18 have concerns about traffic still, and | brought --
19 in case we need convincing -- sonme pictures from
20 M. Qunning. M favorite one fromM. @nning is
21 where sonebody was turning left fromthe 420 -- the
22 funeral hone property onto Fuller Street. Since he
23 couldn't cut into that [ane of traffic, he just went
24 into the oncomng traffic and sort of nade it two
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1 lanes so that he could get through, because it's so

2 hard to cut in sonmetines.

3 But -- so I'mwondering if it nakes sense

4 to have a period where, for exanple, there is a right
5 turn only, say, for an hour and a half in the norning
6 and an hour and a half in the afternoon to prevent

7 there being a lineup of traffic during that period.

8 M5. MORELLI: So that is a bigger issue

9 than just that area outside the driveway. Keep in

10 mnd -- this is in discussions with Peter Ditto,

11 DPW-- Fuller/Harvard has a traffic signal. So if

12 you don't want people taking lefts onto Fuller toward
13 the traffic signal, they'll be taking rights. If

14 they want to go onto Harvard, maybe take a left onto
15 Harvard. Were are you sending then? You' re sending
16 themto an intersection that doesn't have a traffic
17 signal, which could create another -- you're

18 interrupting the traffic pattern, so you have to

19 be -- it's not just like, you know, you make

20 everything -- there's a domno effect.

21 MS. POVERMAN: But as we've established,

22 there's very little traffic comng out of that --

23 MS. MORELLI: There's very little traffic

24 com ng out of the residence, and there was no
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1 coments fromDPW police, or the traffic peer

2 reviewer regarding left-hand turns onto Fuller being
3 problenatic.

4 You know, we have to be careful about

5 snapshots. You know, | appreciate that people live
6 there and observe this every day. | do respect and
7 put a lot of credence into what people are observing
8 in their neighborhoods. But a snapshot doesn't

9 really say that there is a problem |It's just one
10 snapshot in tine.

11 MS. POVERMAN:  Well, no. | think we have a
12 series of snapshots, and | think M. QGunning gave us
13 nultiple snapshots. | think --

14 M5. PALERMO | think Maria's point is well
15 taken. The traffic departnent actually, as | recall,
16 alnost specifically said there is no problemwth

17 left-hand turns, and their job is the safety of

18 everyone in Brookline. And as Maria has said, if you
19 only allow right-hand turns at particular tinmes, then
20 people are going to take a right on Fuller, and then
21 they're going to take a right on Centre, and then

22 they're going to go down Coolidge Street.

23 MR CGELLER Left on Centre.

24 M5. POVERMAN. O Wnchester. |If you take
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17
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19
20
21
22
23
24

aleft on Centre --

M5. PALERMO  And so you're just
redirecting the traffic in a way wthout
under st andi ng t he consequences, so you wi |l have
uni nt ended consequences. \Wereas this way we know
what the consequences are, whichis a little nore
traffic on Fuller Street. And clearly, if it becones
a major problem I'msure the traffic departnent wl|
come up with a a different solution

MR GELLER But, frankly, we've had peer
review, and peer review has indicated that in their
opinion they don't -- that it enpties out on a cycle,
that there is no failure at that intersection, so --

M5. SCHNEIDER And it's not going to be
made any -- whatever the existing conditions are are
not going to be nmade any worse by the addition of the
negl i gi bl e nunber of vehicle trips that are going to
be generated by this project.

MS. POVERMAN. Well, the issue | have is
that -- wth all due respect to the peer review --
they saw it enptying in one cycle. And we have
evidence fromresidents showing that, no, it doesn't
enpty with one cycle. So one of the issues | have is

that we say we take information fromnultiple
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1 sources, but we always seemto underestimte the

2 inportance of what we get fromthe nei ghborhood.

3 MS. MORELLI: So the traffic peer

4 reviewers, they saw those photos. They did not find
5 them conpel ling.

6 MS. POVERMAN:  Ckay.

7 MS. SCHNEI DER:  And | think, you know,

8 again, sort of the bottomline is, wthout any

9 recommendations from anybody, the traffic departnent,
10 the peer reviewers, the applicant's traffic engineer,
11 who obviously gets the | east anount of, you know,

12 credence, |I'mvery unconfortable wth the idea of

13 changing a traffic pattern in the nei ghborhood

14 wi thout anybody providing --

15 MR GELLER W thout having any idea what
16 the ramfication is.

17 MS. SCHNEI DER:  Exactly, the unintended

18 consequences. It's not for this board to start

19 nonkeying with the traffic patterns of the

20 neighborhood. That's totally outside of our

21 jurisdiction. Particularly, no one has articul ated
22 the health or safety reasons why we shoul d be

23 restricting the in and out of the traffic fromthis
24 devel opnent .
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1 MS. POVERMAN: Ckay. |'m done.

2 MR CELLER That's it?

3 MS. MORELLI: There was actually a comment
4 regarding the fact that the applicant is working wth
5 abutters -- two abutters that share a lot |ine,

6 regarding the | andscaping, and we don't have

7 devel oped | andscapi ng pl ans.

8 MR. CELLER  Yeah. Al due respect, |

9 think that is a private discussion between this

10 applicant and two private residents, and | don't

11 think it is appropriate to go into this decision in
12 the conditions section. So with all due respect to
13 the neighbors, I don't think it belongs in this

14 docunent .

15 MS. POVERMAN. What happened in

16 Crowninshield? | know that there were huge divides,
17 wth neighbors, not nme. But that one condition was
18 put inrelating to --

19 MR CELLER -- the street across the way
20 that was --

21 M5. POVERMAN. -- the property next to the
22 devel opnent was right up against it. There was a | ot
23 of discussion about what foliage there m ght be.

24 MS. MORELLI: | actually have that decision
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1 here. | knowthat -- | don't think we had anyt hing.

2 We didn't, because we figured that was a private

3 matter.

4 MS. POVERMAN:  Ckay.

5 MR CGELLER: Yeah. We wouldn't typically

6 doit, whether it was a 40A decision or a 40B

7 decision, for the sane reasons.

8 MS. POVERMAN.  Ckay.

9 MR, CGELLER  What about -- did we nake sure
10 to pick up the recommendations by M. Fitzgerald on
11 the driveway and sidewal k running flush and all of
12 those --

13 MS. SCHNEIDER: Aren't those reflected in
14 the plans?

15 MR CELLER | just want to nake sure.

16 M5. MORELLI: Yes, they are.

17 MR CGELLER | believe they are, but | want
18 to make sure.

19 M5. MORELLI: They are on the plans.

20 MR CGELLER  Ckay.

21 MS. MORELLI: The reason -- another reason
22 why | want the full-sized plans is | can better |ook
23 at those plans and see if they're accurately

24 represented.
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1 MR GELLER Good. Ckay, that's great. So
2 | think we've nade good progress. | think,

3 obviously, what we need to get in addition to the

4 anended waivers, that will no doubt be in ny inbox by
5 the time | get hone tonight, would be a cl eaned-up

6 discussion for circulation for people. And

7 obviously, all of these materials will be posted so
8 everybody in the public can take a ook at them |If
9 you do have any further comments, please submt them
10 We always | ook at them

11 And our next hearing -- the continued

12 hearing date is February 28th --

13 MS. MORELLI: Decenber 28th.

14 MR, GELLER  -- Decenber 28th at 7:00.

15 Timng, and what wll we need? Do we need
16 an ask? Were are we?

17 MS. MORELLI: So you have 40 days to

18 deliberate after the close, and that neans that you
19 won't be accepting any public testinony. And just
20 keep in mnd for the next hearing, we still need to
21 get a letter fromDr. Ml oney regarding the trash, so
22 we can accept any public comments then. W do have
23 some followup regarding, | think, two waivers and
24 sone conditions fromthe building comm ssioner, so |
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1 think that can be handled at the next hearing. And
2 you probably could better decide at that hearing if

3 you want to extend the public --

4 MR GELLER  Yeah. | think we made very

5 good progress this evening. | want to thank the

6 nenbers of the ZBA for being efficient. | appreciate
7 it, because | think we did get through a | ot of

8 stuff, and it |ooks like --

9 MS. MORELLI: | have no doubt that | wll

10 get what | need fromthe applicant. | just say as a
11 general caveat, you know, if | don't get it in good
12 time and I'mnot able to do my proper checking, we
13 wll ask for an extension. | just want to put that
14 out there to be fair.

15 MS. PALERMO Well, and | also think that

16 we need to thank town staff. This is the first tinme
17 1've been sitting on a 40B panel, and | have --

18 MR CGELLER Well, the good news is there's
19 Ilots nore.
20 MS. PALERMO | know that. But | have been
21 so inpressed with their professionalism Even though
22 the delivery of docunents may be slightly late, they
23 conme in with a ot of thought and denonstrate a | ot
24 of careful work with the community and the devel oper.
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MR. GELLER Let ne affirmatively state
that we would be in a very bad position were it not
for the fifth and sixth people, so we thank you.

Goodni ght, everyone. Thank you. W w |
see you on the 28th.

(Proceedi ngs adjourned at 9:25 p.m)
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|, Kristen C. Krakofsky, court reporter and
notary public in and for the Commonweal t h of
Massachusetts, certify:

That the foregoing proceedi ngs were taken
before ne at the tinme and place herein set forth and
that the foregoing is a true and correct transcript
of nmy shorthand notes so taken.

| further certify that | amnot a relative
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or enpl oyee of any of the parties, nor am!|

10 financially interested in the action.

11 | declare under penalty of perjury that the
12 foregoing is true and correct.

13 Dated this 22nd day of Decenber, 2016.

14

15

16

17 W(’Wj/

18

19 Kristen Krakofsky, Notary Public

20 My conm ssion expires Novenber 3, 2017.
21

22

23

24
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 1                     PROCEEDINGS:

 2                       7:05 p.m.

 3           MR. GELLER:  Good evening, everyone.  We

 4  are reconvening our comprehensive permit hearing on

 5  420 Harvard Street.  Again, for the record, tonight's

 6  hearing is being recorded, and we also have a

 7  transcribed -- transcription record.

 8           For the record, my name is Jesse Geller.

 9  To my right is Johanna Schneider, to my immediate

10  left is Kate Poverman, to Ms. Poverman's left is Lark

11  Palermo.

12           Tonight's hearing will largely be dedicated

13  to -- as people will remember, we started our review

14  of waiver requests, so we will continue that review.

15  And we will also move into a review of the draft

16  conditions, which were circulated, and they are

17  available online for those of you who have not seen a

18  copy.

19           We are, this evening, also going to hear --

20  I assume nobody's here, but we're going to enter into

21  the record a variety of letters from police, fire, a

22  letter concerning stormwater.

23           And are we also going to have Judi's

24  letter?
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 1           MS. MORELLI:  Yes.

 2           MR. GELLER:  Okay.  I understand that the

 3  applicant also has a short presentation, just

 4  updates.

 5           And we will -- will offer an opportunity

 6  for the public to provide some comments.  What I

 7  would ask is, again, keep focused on what the purpose

 8  of this evening's meeting -- or hearing is, which is

 9  primarily to review waivers and conditions.  Waivers,

10  it seems to me, is more technical, but if you do have

11  comments, we're more than happy to hear them.

12           The next hearing is scheduled for December

13  the 28th, which is the last day, based on timing,

14  under 40B.  So depending on how far we get this

15  evening, we may have a request for the applicant.

16           Okay.  Maria.

17           MS. MORELLI:  Thank you, Chairman Geller.

18  Maria Morelli, planner, planning department.

19           Just to reiterate, you are revisiting --

20  the board is revisiting waivers that you'd like to

21  discuss further.  Those are namely waivers B, C, D,

22  DB, P, and U.  We just updated those.  Those are the

23  shaded cells in the waivers chart.  The applicant has

24  clarified the uses from which he would like a waiver
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 1  request -- would like to have a waiver from local

 2  zoning.  In addition, he's added an additional waiver

 3  request regarding educational uses.

 4           And in regard to all of this, there are two

 5  things that I'd like to mention.  So there's been

 6  some concern about proposed office use or retail use

 7  at 49 Coolidge.  What the applicant has done is he

 8  has submitted revised plans that he will present

 9  tonight that show that he's moving that office space

10  to the formerly spec'd amenity space on the

11  420 Harvard lot.  Whatever office space you see on

12  the floor plans for 49 Coolidge, that is designated

13  as a leasing management office, and I will read into

14  the record the building commissioner's opinion.

15           So there is a waiver request regarding

16  office use at 49 Coolidge.  The building commissioner

17  has given you his opinion on that particular request,

18  and he's also given you an opinion on -- if the

19  intended use is indeed restricted to the leasing

20  management office, he can point to that provision in

21  the bylaw under which that would be acceptable.  So I

22  think those are the waivers we'll all be --

23           MS. POVERMAN:  Wasn't it always for that

24  purpose?
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 1           MS. MORELLI:  You know, that is not clear

 2  to me.  My understanding is that office space at

 3  49 Coolidge could have been office space for the use

 4  of the employees of the retail and office space at

 5  420 Harvard.

 6           Now, if that's the case, there could be

 7  some crossover where clients might be using that

 8  office space.  It might be very hard to enforce that

 9  separation, and they would need to have a waiver

10  request for, say, staff use.  If you're going to have

11  the employees of, say, RE/MAX use office space at

12  49 Coolidge, or if you're going to have a math

13  tutoring tenant at 420 Harvard and the teachers

14  there, the staff there are going to be having office

15  space at 49 Coolidge, you'd have to grant a waiver

16  for that use at 49 Coolidge.

17           Now, we've received letters from Mike

18  Jacobs, who's a resident of Coolidge and obviously a

19  40B expert; Jay Talerman, who's an attorney for

20  concerned residents in the area; as well as the ZBA's

21  own 40B consultant, Judi Barrett.  And I will read

22  her comments, but the gist is that if the use is not

23  permitted for retail or commercial in a T-5

24  residential district, which it is not, the ZBA cannot
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 1  grant a waiver for that use.

 2           So the applicant understands that and has

 3  modified or clarified the office use at 49 Coolidge

 4  to be restricted to a leasing management office, so

 5  someone would be there for the leasing of apartments

 6  in the project.  That is typically done in

 7  multifamily complexes, and there is a provision in

 8  our bylaw in the Use Table for Table 4.07, No. 71,

 9  that the building commissioner does agree would be

10  for that use.

11           MS. POVERMAN:  But not for tutoring?

12           MS. MORELLI:  No, not for tutoring.

13           MS. POVERMAN:  Can I ask the board members,

14  do any of you have an understanding, or do you share

15  my understanding that the space in 49 Coolidge that

16  was designated for office was already just to be used

17  for --

18           MR. GELLER:  Yeah.  That was my

19  understanding of it too, based on, I think, a comment

20  we received when we first started going down the road

21  of introducing 49 Coolidge.  But I think, at the end

22  of the day, that's what they're doing.

23           MS. POVERMAN:  Yeah.

24           MS. MORELLI:  However, I want to clarify.

0008

 1  You'll notice that in the previously submitted

 2  waivers list, there were all sorts of provisions

 3  for -- or requests for waivers from certain uses in a

 4  residential district.  And in the course of that

 5  discussion, the applicant was just working on

 6  different scenarios, being very diligent about --

 7  because obviously there is one space that they have

 8  not leased.  They don't have a perspective tenant

 9  yet.  So the applicant is just thinking out different

10  scenarios.

11           But we just have to clarify that because of

12  the Jepson case -- this is Jepson versus the ZBA of

13  Ipswich -- that we really could not -- the ZBA cannot

14  grant a waiver for office or retail use in a district

15  that does not permit it.

16           MS. POVERMAN:  And what was the bylaw

17  again, the Table of Use?

18           MS. MORELLI:  So in Table 4.07, Table of

19  Use, that is Use No. 71.  It should be way down the

20  end.

21           And if you'd like me to read for the record

22  Judi Barrett's opinion --

23           MS. POVERMAN:  I just want to read this

24  first, if I could.
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 1           MS. MORELLI:  It might be easier when we go

 2  to the table and I read Commissioner Bennett's

 3  opinion.  I think it might be better to tie that in

 4  then.

 5           MS. POVERMAN:  Sure.  Sounds good.

 6           MS. MORELLI:  So this is dated -- this is

 7  to me from Judi Barrett, the ZBA's 40B consultant,

 8  dated Monday, December 12, 2016, at 11:05 a.m.

 9           "In my opinion, the board cannot use the

10  comprehensive permit to allow a commercial use in a

11  Chapter 40B development unless the use is permitted

12  in the district.  I think Jepson settles the matter:

13  'We conclude that when commercial use is permitted on

14  the property to be developed under the local bylaw or

15  ordinance, the board, under General Law Chapter 40B

16  in Sections 20 to 23 has that authority,' and,

17  'Nothing in General Law Chapter 40B, Sections 20 to

18  23 expressly prohibits the inclusion of incidental

19  commercial uses when such uses are permitted on the

20  proposed property by zoning ordinance or bylaw'" --

21  that emphasis is added by Judi -- "'to complement an

22  affordable housing development.'"

23           She continues, "The board may grant

24  dimensional waivers where necessary to accommodate
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 1  the commercial use and the residential units."  And

 2  again, she's referring to the Jepson case.

 3           So what the applicant is going to show

 4  you -- just to make sure we haven't lost our place --

 5  are plans that show how the formerly -- the spec'd

 6  residential amenity space on the 420 lot will now be

 7  office use, and the space -- whatever's designated as

 8  office on the 49 Coolidge lot is intended to be for

 9  the leasing management office.

10           Okay.  Just other bits of housekeeping:  At

11  the last hearing, we did have some outstanding

12  materials that were expected from the applicant.

13  Number one, I still need full-sized plans, which the

14  architect will give me tomorrow.  That's not a

15  problem.

16           Dan Bennett, the building commissioner, did

17  get a height calculation methodology from the land

18  surveyor.  However, he does have questions about how

19  that was done.  It is a little complicated.  This is

20  a complicated site, so Mr. Bennett does request

21  additional time with the applicant to clear that out,

22  and we would be able to respond at the next hearing.

23           There also is a building code analysis that

24  the building commissioner had requested, and that is
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 1  also something that will be discussed in person, the

 2  applicant and Mr. Bennett.

 3           Pat Maloney, who's the chief of

 4  environmental health, is reviewing the rubbish plans

 5  that indeed have been submitted.  The applicant can

 6  speak to them if you want.  But Dr. Maloney has been

 7  a little busy with the licensing, so he will need to

 8  get to us this week, and not in time for this

 9  hearing.

10           The noise management was referenced on

11  sheet A105, and again, we're going to have both

12  Dr. Maloney and Commissioner Bennett look at that.

13           There was a site section across the

14  driveway.  Remember, we wanted some assurance that

15  any retaining walls or guardrails were not going to

16  be within 6 feet of the front yard property line,

17  just to ensure that there are no visual obstructions,

18  and that looks fine.  We just want to measure the

19  plans and then comment at the next hearing.

20           I do have some letters to the ZBA from the

21  police department, fire department, and Peter Ditto

22  regarding stormwater that I can read into the record

23  whenever you wish.

24           MR. GELLER:  Go ahead.
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 1           MS. MORELLI:  Okay.  So dated December 9th

 2  from Deputy Fire Chief Kyle McEachern.  "To whom it

 3  may concern, the Brookline Fire Department has

 4  reviewed the plans for 420 Harvard Street and

 5  384 Harvard Street.  As presented, we have no

 6  objections or concerns at this time."

 7           Dated December 12, 2016, from Deputy

 8  Superintendent Myles Murphy, traffic division of the

 9  police department to the Brookline ZBA.  "After

10  reviewing the latest submitted plans for these two

11  40B proposals specific to safety from the police

12  perspective, I don't see any outstanding issues nor

13  has any been brought to my attention.  I do support

14  the adding 'no parking this side' signage on Fuller

15  and Centre Street near the respective developments to

16  reinforce the current conditions of no curbside

17  parking."  He is referring to the 40B proposal of

18  420 Harvard and 40 Centre Street.

19           And from Peter M. Ditto, director of

20  engineering and transportation, dated December 12,

21  2016, regarding 420 Harvard Street stormwater

22  management update.  "Board members, this memo is to

23  update the board on the status of the stormwater

24  management program for the project at 420 Harvard
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 1  Street.

 2           "The developer's consultant submitted a

 3  site feasibility plan dated December 9, 2016,

 4  showing a conceptual on-site infiltration system.

 5  The concept plan was reviewed and found to be

 6  acceptable.  However, the final location and size of

 7  the system will be determined upon establishment of

 8  the soil characteristics.

 9           "Because it appears that the infiltration

10  system will not be able to handle runoff from the

11  25-year design storm, an overflow to the storm drain

12  in Fuller Street will be allowed."

13           And there is a follow-up letter from

14  Commissioner Bennett regarding waivers.  I don't know

15  how you want to handle that, if you prefer to just go

16  through the waivers and then I can insert his

17  comments, if relevant.

18           MR. GELLER:  Yeah.  I think that's good.

19           MS. POVERMAN:  I actually have a question

20  about Mr. Ditto's.  You may not be able to answer it

21  now.  But I don't know how common it is if a storm

22  drainage system is found not to be able to handle a

23  25-year storm, for it to be allowed to then drain

24  into a street and the city's storm drainage system.
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 1           MS. MORELLI:  So I've discussed it with

 2  him.  Obviously, I can't speak to the technical bits,

 3  but he has -- this has been allowed before.  It is

 4  allowed.  If you have any questions about why this

 5  would be permitted or on how many projects it's

 6  permitted, I will have him respond to that.  But this

 7  is not uncommon to allow.

 8           MS. POVERMAN:  And I assume that that is

 9  sort of a standard -- industry standard, that you

10  look at the 25-year storm.  And I would just think

11  something we need to address in the future is the

12  fact that with global warming and reviews I've read,

13  large downpours are expected much more frequently in

14  the future, and that I just wondered if he knew of

15  any changes that were expected to the relevant

16  standard of whether, you know, 24 years, you know --

17           MS. MORELLI:  Yes.

18           MS. POVERMAN:  -- relevant downpours, etc.

19           MS. MORELLI:  What the baseline would be.

20           MS. POVERMAN:  Right.  If that would

21  change, and if he had any understanding as to what

22  that might be.

23           MS. MORELLI:  Sure.  It's nothing that is

24  pertinent to this case.
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 1           I also think -- I understand that Peter

 2  Ditto tends to be very succinct.  It could be that a

 3  certain percentage is roof runoff where it might be

 4  clean, so that's not so much of a problem.  It's

 5  cleaner -- the majority of the runoff is clean.

 6  That's probably why it's not a problem to have it

 7  connect overflow to the storm drain in Fuller Street.

 8  But obviously, I defer to him for the technical

 9  explanation.

10           MS. POVERMAN:  And if you could just

11  confirm from him that -- obviously, he assumed that

12  if the runoff could go to Fuller Street, the

13  stormwater drainage system obviously would not be

14  flowing towards Coolidge Street and therefore damage

15  people's property on Coolidge Street.  But would it

16  be sufficient to drain it towards --

17           MS. MORELLI:  Yeah.  There can't be any,

18  like, overflow onto abutters' properties.  The

19  project team is not asking for a waiver from Town

20  Bylaw Article 8.26, so the rate of runoff cannot be

21  increased onto abutting properties.

22           MS. POVERMAN:  Okay.  Thanks.

23           MR. GELLER:  Thank you, Maria.

24           I want to now bring forward the applicant
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 1  to give us their updates.

 2           MR. SHEEN:  Thank you, Mr. Chairman.  For

 3  the record, Victor Sheen on behalf of 420 Harvard

 4  Street development.

 5           I just want to sort of follow up on Maria's

 6  earlier description in terms of a couple of small

 7  changes that we're making to clarify the uses on the

 8  ground floor of 49 Coolidge as well as 420 Harvard

 9  Street.

10           In reviewing the uses in the last couple

11  days with Maria and our 40B consultant, we've

12  determined that accessory use can be allowed versus

13  principal use, as we were asking waivers from

14  previously.  So this being an apartment development,

15  the accessory use will be a management office, as we

16  fully intend to have on-site.

17           And so what we've decided to do is,

18  switching the location of the previous -- sort of the

19  management office location to 49 Coolidge and then

20  having sort of more of a back-of-house function that

21  we had previously thought would have been sort of an

22  overflow for the RE/MAX offices, and now would remain

23  on the 420 side versus the 49 Coolidge side.  So

24  49 Coolidge -- and as we go through the plans, I will
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 1  show you that portions of the first floor and the

 2  entirety of the basement would be exclusive accessory

 3  use only as to the management -- property management

 4  services.

 5           MS. POVERMAN:  Wait.  I'm sorry.  You said

 6  that the property management services were being

 7  moved to --

 8           MR. SHEEN:  To 49 Coolidge, entirely.

 9  Because previously we were splitting between the two

10  sides.

11           MS. POVERMAN:  Okay.

12           MR. SHEEN:  So in that case, the space

13  previously identified as the sort of leasing office

14  and amenity areas will be converted back to primarily

15  office use.  Because we have no retail frontage, so

16  it would just be back-of-the-house offices.

17           MS. POVERMAN:  Okay.

18           MR. SHEEN:  Aside from the uses, the ground

19  floor remains the same without any dimensional

20  changes as we had intended previously.

21           There will be no -- again, there will be no

22  changes as to the underground garage parking as we

23  had previously reviewed and commented on.

24           We updated the landscape plans, so now the
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 1  ground floor background for 420 Harvard has been

 2  updated to reflect the current footprint -- proposed

 3  footprint of the building.

 4           The second floor and up have not changed

 5  from the previous submission.

 6           In terms of 49 Coolidge, as you can see,

 7  the light blue portions of it --

 8           MS. POVERMAN:  Could you slow down just a

 9  little bit?

10           MR. SHEEN:  Sure.

11           MS. POVERMAN:  So you're on A.  What page?

12           MR. SHEEN:  107.

13           MS. POVERMAN:  Okay.

14           MR. SHEEN:  So A, 107 lays out the intended

15  modification to the existing 49 Coolidge single-

16  family home with a ground floor -- portions of the

17  ground floor would be the leasing office with a stair

18  that goes down to the lower -- sort of the basement

19  level.  Currently, the basement level has utility

20  rooms, a bathroom, and some additional storage.  So

21  those would be -- those areas would be converted to

22  an office use along with a first-floor access point.

23           The rear of the building on the ground

24  floor and on the second floor will be a two-bedroom
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 1  unit, as we have proposed previously.

 2           The grand stair that currently exists

 3  within the single-family home would lead to the upper

 4  duplex, which would be a three-bedroom unit, as we

 5  have shown previously.

 6           MS. POVERMAN:  Has the square footage of

 7  the apartments changed?

 8           MR. SHEEN:  No, no, nothing has changed.

 9  So the only two changes that we've made on the plans

10  were simply notation changes as a clarification to

11  the allowed uses as an accessory use for the

12  property.

13           The height of the building, nothing changed

14  on the exterior.  We have submitted additional height

15  calculations as requested by the building

16  commissioner, so that will be worked out.  But the

17  overall height has not changed, so it's just a matter

18  of the indicative -- relative height to the elevation

19  of the street, which Dan will comment on.

20           As Maria indicated before, we included

21  additional information regarding the railing.  This

22  is looking towards 44 Fuller.  So we will not have

23  any sort of visual obstructions to the first 6 feet

24  or 5 feet -- 6 or 5 feet of the -- 6 feet from the
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 1  property line, there wouldn't be any obstruction.  I

 2  can't read it.  Is that 10 feet?  Yeah, so it's

 3  roughly about 10 feet back -- 16 feet back where the

 4  railing would -- and technically, we don't

 5  actually -- we can actually push this back even

 6  further because the requirement at this point is

 7  only, I think, 18 inches.  We could actually push the

 8  railing back further if needed.

 9           The exterior of the building has not

10  changed since the last proposal.

11           So that's -- I'll go back to the -- maybe

12  the ground floor so we can go through the waiver list

13  in a little bit more detail.

14           MS. POVERMAN:  Maria, in terms of the

15  waiver list, I probably don't have any comments, but,

16  as you recall, we got it really at the last minute,

17  so I may have comments just because I actually had a

18  chance to go through it.

19           MS. MORELLI:  Okay.

20           MR. SHEEN:  So, if you please, I'd like to

21  go through the revised waiver list.

22           MS. MORELLI:  I'm just going to pull this

23  up on screen.

24           MR. SHEEN:  Sure.
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 1           MS. MORELLI:  I just want to mention, for

 2  the sake of the public, that the latest, which is

 3  dated December 12th, has not been posted online, but

 4  I'm going to pull that up now.

 5           MR. SHEEN:  Should I go through all of it,

 6  or should I just go through the highlighted portion?

 7           MS. MORELLI:  So the shaded cells means

 8  that the board is going to be revisiting those

 9  particular waivers.  There's also, I believe, a

10  shaded cell where you have added since we last met.

11  So let's just start with the shaded, I would

12  recommend.

13           MR. SHEEN:  So in terms of educational

14  uses, we had previously been thinking about getting

15  potentially, like, a Russian school type of tenant

16  into the 420 Harvard portion of the retail space.  In

17  discussion with the building commissioner, it is

18  currently not an allowed use, and we'd like to

19  withdraw that request.  So the educational use no

20  longer applies.

21           MS. POVERMAN:  For either property?

22           MR. SHEEN:  For the property.

23           MS. MORELLI:  Is that what you discussed

24  for educational use?
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 1           MR. SHEEN:  He said that none of the uses

 2  are currently not allowed -- will not be --

 3           MS. MORELLI:  So educational is different.

 4  So under 40A, educational and religious uses are

 5  exempt, and let's just --

 6           MR. SHEEN:  So we were not clear on that.

 7  This is waiver 17.

 8           MS. MORELLI:  Okay.  So principal Use 17 is

 9  trade, professional, or other school conducted as a

10  private gainful business, so that's not an

11  educational use.

12           MR. SHEEN:  Right.  I mean, it's a

13  for-profit math tutoring, so --

14           MS. MORELLI:  So if it's for-profit math

15  tutoring, I don't think that falls under 17, so

16  that's not the provision you would be wanting a

17  waiver request.

18           MS. POVERMAN:  Yeah.  I think we'd have

19  to -- for education, wouldn't it have to be not

20  for-profit?  I just know under 40A you have to get a

21  special permit in order to have tutoring in

22  somebody's home, which is what I see is the

23  equivalent -- well, not a Russian school.  And my

24  concern there would be, you know, people dropping off
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 1  kids and traffic created by kids coming and going.

 2           MR. SHEEN:  So we're getting rid -- we're

 3  withdrawing our request.

 4           MS. POVERMAN:  Okay.

 5           MR. SHEEN:  The next one has to do with,

 6  again, on the 49 Coolidge side.  We left Use 21 in

 7  there, but I think, based on the discussion with the

 8  building commissioner, that can be -- that's not

 9  applicable anymore.  It can be covered under 71, so

10  we would like to withdraw that request as well.

11           MS. PALERMO:  20 and 21.

12           MR. GELLER:  Yeah.  The updated chart has

13  21.

14           MS. MORELLI:  Look at December 12th, what I

15  handed out.  I'm sorry.  That's waiver B, as in

16  "Boston."

17           MS. PALERMO:  So 21 is gone.  Okay.

18           MR. SHEEN:  Right.  B.1 and B.2 are out.

19           MS. POVERMAN:  Okay.

20           MR. SHEEN:  The next one, automotive

21  services and uses, we believe they are required to

22  build.  So under both the 49 Coolidge parcel, we're

23  still asking for a waiver for uses 22 and 23 under

24  49 Coolidge, the T-5 zoning district, and Use No. 22
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 1  for L-1.

 2           MS. PALERMO:  I have a question about the

 3  parking at 49 Coolidge.  Is that now going to be for

 4  the use of the property management leasing office?

 5           MR. SHEEN:  Yes.  So they would continue to

 6  be sort of nonresidential uses -- would be used by

 7  the property.

 8           MS. PALERMO:  But specifically for the

 9  leasing office, not for any use at 420?

10           MR. SHEEN:  That's right.

11           MS. MORELLI:  But just keep in mind that --

12  and I don't know if it's easier to go to the garage

13  level plan where you see that there is the property

14  line that separates the T-5 district from the L-10.

15  There are eight parking spaces, and four of those

16  spaces would be for commercial use, and four of them

17  would be for residential use.  So that's why

18  there's -- just because there's overlap, there is

19  going to be -- there are going to be spaces below

20  ground that -- on the T-5 side that will be

21  commercial spaces.

22           MR. GELLER:  Let me ask you a question.

23  The section that they're citing, Section 22, right,

24  allows use for any lots -- any other lot located
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 1  within 1,400 feet.  So is it their ask and is it our

 2  intent to grant the right to rent out parking to

 3  third parties, people who are not in either

 4  49 Coolidge or 420 Harvard?  They're tight on parking

 5  as it is.

 6           MR. SHEEN:  Our intention is not to --

 7           MR. GELLER:  As I assume.

 8           MR. SHEEN:  Yeah.  It's for our on-site

 9  tenants.

10           MR. GELLER:  But if that's the case, then

11  there needs to be --

12           MS. MORELLI:  Yeah.  I think Use 23 should

13  cover everything.  If you read, "Parking area

14  abutting or across the street from a nonresidence

15  district for the parking of passenger cars of

16  tenants, employees, customers, and guests of

17  buildings or establishments in the adjoining

18  nonresidence district provided no sales or service

19  operations are performed."  That is allowed by

20  special permit in the T-5 district, and it is allowed

21  in the local business district.

22           MR. SHEEN:  So just to clarify, Use No. 22

23  is allowed by right under L, so the use -- so the

24  waiver request for the 420 parcel actually would be
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 1  withdrawn.

 2           MR. GELLER:  So you're withdrawing it for

 3  420 Harvard, so let's now ask the question on 49.

 4           MS. MORELLI:  I just want to be clear on

 5  what you're withdrawing.  You're still asking for a

 6  waiver from Use 22.

 7           MR. SHEEN:  But not for the --

 8           MS. MORELLI:  You don't need it for 23.

 9           MR. GELLER:  He doesn't need it.

10           MS. MORELLI:  Right.  And that's not in the

11  waivers.

12           MR. SHEEN:  No.  But 22 is by right under

13  L.

14           MS. MORELLI:  That's correct, it is.  I'm

15  sorry.

16           MS. PALERMO:  So that one is being

17  withdrawn?

18           MR. GELLER:  Yes.  He doesn't need it.

19           So then the question is on 49 Coolidge,

20  what does he need?

21           MS. PALERMO:  Right.

22           MS. MORELLI:  So I'll just explain what is

23  actually happening.  There are residents at

24  49 Coolidge.  There are two residential units.  Their
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 1  parking is going to be on the 420 side below grade.

 2           MR. GELLER:  I understand that part.

 3           MS. MORELLI:  And there's going to be

 4  commercial parking associated with the leasing office

 5  on 49 Coolidge, which is a residential district.

 6           MR. GELLER:  I understand that.

 7           The issue is:  All I want to achieve, which

 8  I believe is what Mr. Sheen wants to achieve, I want

 9  him to have parking for his project.  I don't want

10  him to decide that he can make more money by renting

11  out to third parties who are within 1,400 square feet

12  of the site.  That's all I want.

13           MS. PALERMO:  Can that be a condition?

14           MS. MORELLI:  Yes.  I was going to say --

15           MR. GELLER:  But I think we need to make

16  that clear.

17           MS. SCHNEIDER:  But I guess, then, that

18  raises the question of does a waiver from 23 with

19  respect to Coolidge get you the same result?  So

20  let's say we don't give the waiver with respect to

21  22, but we give it with respect to 23, which we can

22  do because it's a special permit use, doesn't that

23  cover you without us having to impose a condition?

24           MS. PALERMO:  Although, doesn't this relate
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 1  to an area abutting or across the street?

 2           MS. SCHNEIDER:  Well, it is abutting 420;

 3  right?

 4           MS. PALERMO:  But it's parking for 49.

 5           MS. POVERMAN:  Or it's parking for

 6  visitors.

 7           MS. PALERMO:  No.  It's parking for

 8  49 Coolidge.  Yeah.  I think we need to clarify it in

 9  the conditions.

10           MR. SHEEN:  Okay.  Should I go on?

11           MR. GELLER:  Let's back up for a minute.

12  So -- because you raised 23.  So for 49 Coolidge, the

13  ask is Table of Uses No. 22; correct?

14           MR. SHEEN:  For 49 Coolidge, we're asking

15  Table of Uses No. 22 and 23.

16           MR. GELLER:  And 23?

17           MR. SHEEN:  Yes.

18           MR. GELLER:  Okay.

19           MS. PALERMO:  I'm still not clear why he

20  needs 23.

21           MR. GELLER:  What is the negative for you?

22           MS. PALERMO:  Well, we can clarify it with

23  conditions, but it implies that --

24           MR. GELLER:  No more so than 22.
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 1           MS. PALERMO:  Well, to me it implies that

 2  there could be -- we can clarify with conditions.

 3  Never mind.  We'll do that.

 4           MR. GELLER:  Okay.  Go ahead.

 5           MR. SHEEN:  So the next section had to do

 6  with retail and consumer uses.  We talked in length

 7  to staff about this one, and we decided to remove any

 8  waiver requests associated with the 49 Coolidge

 9  parcel, so that no longer applies.

10           MS. POVERMAN:  I need to catch up again.

11  Hold on.  These two copies are driving me nuts.  Let

12  me just catch up on mine.

13           But you're withdrawing that, D.1 and D.2?

14           MR. SHEEN:  So the residential -- on the

15  residential parcel, the T-5 parcel, we're no longer

16  asking for any waivers.  So now that's just

17  nonapplicable.

18           We are still asking for 38C.  It's

19  currently allowed by special permit under the L zone.

20  And 38C has to do with open-air use, other than

21  commercial recreational facility, seasonal outdoor

22  seating for a licensed food vendor that does not

23  exceed six months in each calendar year, and Uses 22

24  to 28 inclusive, including, but not limited to, the
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 1  sale of flowers, garden supplies, or agricultural

 2  produce.

 3           MR. GELLER:  Explain to us why you would

 4  need open air --

 5           MR. SHEEN:  So one of the tenants that

 6  we're pursuing is Winston Flowers, and we would like

 7  to have Winston Flowers -- the ability to display

 8  potted plants and whatnot whether it is in the

 9  Harvard Street frontage side of the property or --

10  very much the same as -- you know, currently there

11  are other vendors on Harvard Street that overflows

12  onto --

13           MR. GELLER:  So the Harvard Street side,

14  what's the distance from the building to the public

15  sidewalk?

16           MS. MORELLI:  So let me just look at the

17  plans.

18           MR. GELLER:  And I hear what you're saying.

19  I know Winston Flowers very well.  But I'm not sure

20  that in practical reality you're going to have a lot

21  of displays.

22           MS. MORELLI:  Before I get to that, just

23  remember, the implications of granting this waiver

24  also affects the courtyard.
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 1           MR. GELLER:  We understand that.  Believe

 2  me, if he was talking about the 6 inches in front of

 3  Harvard Street, I wouldn't be as concerned.

 4           MS. MORELLI:  I actually don't have my

 5  scale, but I think it's like 2 feet.  It's not a lot

 6  of --

 7           Do you remember, Dartagnan?  Or you don't

 8  have a scale?

 9           MR. SHEEN:  We don't.  But, you know, our

10  intention is for -- I mean, so let's get to the

11  elephant --

12           MS. POVERMAN:  Well, let me ask one

13  question.  Is it equal to the space that Model

14  Hardware has, for example, where they put out all

15  their shovels?  Because they have a fair amount of

16  space relative -- do you want to put some flowers out

17  there?

18           MS. SCHNEIDER:  Well, I think he wants to

19  get to the elephant in the room.

20           MR. SHEEN:  So let's put that -- table

21  that.

22           Our intention for the courtyard is

23  primarily -- or exclusively for tenants of the

24  building use only.  It's not meant for the public.
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 1  There are no direct public access to that space.

 2           MR. GELLER:  Other than the office now.

 3           MR. SHEEN:  Right.  But the intention is

 4  not to be in a -- our intention is not to put a food

 5  vendor out there so they can sell hot dogs six months

 6  out of the year.  You know, the -- it's for the quiet

 7  enjoyment of our tenants in the building.

 8           To the extent that we are courting Winston

 9  Flowers, you know, I do think that's why we left it

10  in there as a discussion point, because we do believe

11  that having a merchant that engages Harvard Street --

12  it's a public benefit and it create pedestrian safety

13  as well as foot traffic.

14           MR. GELLER:  Okay.

15           MS. POVERMAN:  What about the cafe that you

16  talked about?

17           MS. SCHNEIDER:  Well, just picking up on

18  what he said for just a second, though, I mean, it

19  seems to me that if our concern is about a retail or

20  restaurant or whatever tenant using what we believe

21  to be designated open space for the residential

22  tenants, that's the kind of thing that we could

23  address in a condition to the decision rather than

24  beating a dead horse and trying to posit what he may
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 1  or may not be doing and --

 2           MS. POVERMAN:  I'm not sure what you mean,

 3  because we could just deny the waiver.

 4           MS. PALERMO:  No.  But we can --

 5           MS. SCHNEIDER:  There may be some uses that

 6  we think would be okay.  I mean, I think the idea of

 7  a flower shop with a little bit of spillover, if

 8  there's room, is a nice idea.  And I think we do want

 9  to provide --

10           MR. GELLER:  We want this to be a

11  successful retail space.

12           MS. PALERMO:  And we can limit the use in

13  the conditions to the other space and say it's

14  restricted to the use by tenants and it is prohibited

15  to use it for a cafe, outdoor use.

16           MS. POVERMAN:  But I'm thinking about --

17  I'm thinking of the neighbors.  You know, are

18  neighbors going to want -- and perhaps we can hear

19  them after this.  Are neighbors going to want people

20  chit-chatting, picking out their flowers, picking out

21  their -- customers of Winston.  I mean, I love

22  Winston.  That'd be great.  But picking up their, you

23  know, little trees or something like that, I think

24  that could be a major disturbance as to --

0034

 1           MS. SCHNEIDER:  On the sidewalk?

 2           MS. POVERMAN:  Not on the sidewalk.  In the

 3  space --

 4           MS. PALERMO:  We'll restrict it.  They

 5  can't use the space for anything other than the

 6  tenants' quiet enjoyment.

 7           MS. POVERMAN:  That's fine.  But I thought

 8  we were talking about the use of the courtyard.

 9           MR. GELLER:  No.  We're talking about the 2

10  feet from the face of this building to where the

11  public sidewalk starts on Harvard Street.  That's all

12  we're talking about.

13           I will say it plainly and clearly.  I don't

14  think any one of the ZBA -- and you know what I'm

15  going to say.  None of the ZBA members are going to

16  entertain placing commercial uses like hot dog stands

17  or cafe tables or a skating rink --

18           MR. SHEEN:  That's not our intention.

19           MR. GELLER:  -- in the landscaped area.

20           MS. POVERMAN:  Okay.  Now I understand.

21           MR. SHEEN:  The next one is --

22           MS. POVERMAN:  So what does this do to D.1

23  and D.2?

24           MS. PALERMO:  It leaves it as he wrote it

0035

 1  on this latest, December 12th.

 2           MR. GELLER:  And what will happen is, in

 3  the discussion of the conditions, we will make it

 4  clear what the limitations -- assuming we're willing

 5  to entertain this waiver request, what the

 6  limitations of the grant are.

 7           MR. SHEEN:  So D.1 no longer applies.  It's

 8  D.2 for 420 Harvard Street.

 9           The next box has to do with communications.

10  We're withdrawing that after discussions with staff,

11  so DB.2 no longer applies.

12           MR. GELLER:  No Brookline Public Radio

13  System?  Radio's coming back.

14           MR. SHEEN:  The next one has to do with the

15  maximum height of buildings.  As we stated earlier,

16  the exterior height of the building remains the same.

17  If this specific -- you know, it's still being shaded

18  because, I guess, the building commissioner still

19  needs to review the calculations, the methodology of

20  the height and the elevation, which we've provided to

21  him.

22           MR. GELLER:  And, Maria, let me just throw

23  in -- one point that was confusing to me is -- and it

24  was sort of assisted by a letter from somebody that
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 1  we received, which is if there's no change to

 2  49 Coolidge, why is there a waiver --

 3           MS. MORELLI:  So that wasn't updated.  That

 4  should be crossed out.  There is not going to be any

 5  height change at 49 Coolidge, so that's not

 6  applicable.

 7           What we want to do is be very careful about

 8  what the height is so you understand what the delta

 9  is between the regulations and the waiver request.

10           MR. GELLER:  Okay.  Thank you.

11           MR. SHEEN:  So that's correct.  There will

12  be no change to the exterior height of 49 Coolidge.

13           MS. POVERMAN:  I actually have a question

14  on G.1 and G.2, now that I have reviewed them.  It's

15  waivers of a designer review, for example, of

16  advertising features, the way the sign looks, for

17  example.  When you, I guess, put it up, they give you

18  like 20 feet or something like that.  I'm not sure

19  that we want to have a waiver for that or for the --

20           MS. MORELLI:  I beg your pardon.  I believe

21  that those are exceptions.  So it's a little

22  confusing, I admit.  Design review requirements

23  except --

24           MS. POVERMAN:  Okay.  Got it.  Then never

0037

 1  mind.

 2           MR. SHEEN:  Okay so the next shaded blocks

 3  has to do with waivers P.1 and P.2.  We believe,

 4  based on the last conversation with the building

 5  commissioner, those were required to build.

 6           MR. GELLER:  Can you confirm that, Maria?

 7           MS. MORELLI:  Yes, that's correct.

 8           Actually, if you go to his original letter,

 9  he did say -- I'm sorry.  It wasn't P.

10           Did you say that was P?

11           MR. SHEEN:  P.1 and P.2.

12           MS. MORELLI:  He actually said it wasn't

13  applicable.  I think exceptions for -- I'm not sure

14  why he said that wasn't applicable.  Maybe something

15  about corner lots where that wouldn't be applicable.

16  But when I read that particular bylaw, I think it is

17  applicable.  There are certain -- if you look at

18  Fuller Street, there is a modal pattern.

19           MR. GELLER:  Let's double check with

20  Commissioner Bennett.

21           MS. POVERMAN:  I think there's actually a

22  typo:  "Devious."  Shouldn't that be "deviant" or

23  "deviation"?  "Any devious from setback modal

24  pattern."
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 1           MR. GELLER:  For those of you who are

 2  conspiracy theorists.

 3           MS. PALERMO:  Perhaps the developer can

 4  explain why he thinks he needs it.

 5           MR. SHEEN:  I can't explain why.

 6           MS. PALERMO:  Okay.

 7           MR. GELLER:  It's hard enough for us to

 8  explain.

 9           MR. SHEEN:  The next one has to do with --

10  this one's exception U dealing with minimum

11  landscaped open space calculations.  We had discussed

12  keeping the two parcels separate.  This is why we

13  decided to keep them separate, so we can clearly

14  identify the lot area for 49 Coolidge being 3,105

15  square feet of lot.  We're maintaining approximately

16  1,400 square feet of landscaped open space, which

17  includes 1,040 square feet of hard surface area.  And

18  so we are adding a waiver -- I believe it's the

19  definition -- in the definition section there was a

20  30 percent -- a maximum of 30 percent hard surface

21  area of the total landscaped area requirement, so

22  that's why those additional calculations were added.

23           For the 420 Harvard side, there was about

24  10,851 square feet of lot area, and we'll have 1,516
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 1  square feet of landscaped open space, inclusive of

 2  1,045 square feet of hard surface area.

 3           So on the 49 side, even though we are

 4  above -- we're at 45 percent of landscaped to total

 5  area, but we are 74 percent hard surface area of the

 6  total landscaped area, so that's why we would need a

 7  waiver request.

 8           MS. MORELLI:  I just want to ask the

 9  applicant, does your landscape architect intend to

10  submit a more detailed landscape plan?

11           MR. SHEEN:  I think the current -- or the

12  updated plan that we are including in the package is

13  sufficient to illustrate the intention of the

14  courtyard area.  We will submit the additional

15  working drawings as part of the building permit

16  process to the building inspector.

17           MS. MORELLI:  They would actually have to

18  also go to the assistant director for regulatory

19  planning.

20           MR. SHEEN:  Sure.

21           MS. PALERMO:  I'm sorry, but you may have

22  already told us this a while ago.  Do we know what

23  the hard surface is going to be?

24           MR. SHEEN:  So we believe, as indicated in
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 1  the example material, the pictures, we believe those

 2  hard surface areas will be large-format pavers.

 3           MS. PALERMO:  Will be -- excuse me?

 4           MR. SHEEN:  Will be pavers.

 5           MS. PALERMO:  And made out of what?  We

 6  don't know.  This could be covered in conditions,

 7  perhaps.  You know, I want some level of --

 8           MS. MORELLI:  So the less they provide in

 9  the plans -- remember, when they provide construction

10  drawings, there has to be a sign-off for their

11  building permit.  Anything that they're not providing

12  on the plans -- there is the discretion -- the

13  assistant director for regulatory and planning has

14  the discretion.  She will be reviewing and approving

15  the plans.  But we just have to make sure in the

16  conditions that she has the authority to review and

17  approve -- not just review the plans.

18           MS. PALERMO:  Materials.

19           MS. MORELLI:  That's correct.

20           MR. SHEEN:  So as you can see from the

21  sketches from our landscape architect, there will be

22  landscape buffers along the 45 Coolidge properties,

23  and we are also in discussion with the owners of

24  45 Coolidge as well as 44 Fuller to provide
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 1  additional landscape buffering that may be needed to

 2  further mitigate the impact.

 3           But the intention is to have a certain

 4  amount of hard surface area, because remember, this

 5  is actually above the parking garage, so we will

 6  likely have to raise portions of the landscaped area

 7  as planters in order to provide the soil depth.

 8  Hence there's -- you know, a portion of the ground

 9  floor surface will remain as sort of impervious.

10           So I believe the remaining items were

11  previously discussed.

12           MS. MORELLI:  Except for HH regarding

13  partial demo at 49 -- demolition.

14           MR. SHEEN:  Oh, yes.  So we are withdrawing

15  our demolition waiver for 49 Coolidge because we

16  believe we will qualify under the existing

17  percentage.  I think it's 25 percent for elevation,

18  so we wouldn't need a waiver for that.  So HH.1 would

19  be withdrawn.

20           MS. POVERMAN:  There's DD.1 and 2, which is

21  enforcement, and I thought that was supposed to be

22  withdrawn.

23           MS. MORELLI:  I believe you denied that.

24  So the cross-out in there means that -- anything that
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 1  was crossed out, that reflects the board's vote as of

 2  the November 30th hearing, so we did not grant the

 3  waiver.  Oh, for DD.  That should be crossed out.  So

 4  that is denied.  DD is denied.

 5           MR. GELLER:  Okay.  Thank you.

 6           Okay, Board, let's very briefly run through

 7  any comments -- remaining comments we have.  I think

 8  we've addressed most of the issues.

 9           Let me say this, for my own summary:  I am

10  generally okay, subject to the things that need

11  further definition, like height, from the building

12  commissioner.  And also subject to conditions that

13  effectively limit the use -- I'm sorry -- the parking

14  to the two properties.

15           And, Lark, you also had some language that

16  you wanted in a condition on pavers or whatever.

17           MS. PALERMO:  Well, I think Maria made the

18  suggestion that we specifically authorize or require

19  the approval of the assistant director as to the

20  materials used for the hard surfaces in the

21  landscaping.

22           MR. GELLER:  That's fine.  I'm fine with

23  that.

24           And then the last one was the limitation on
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 1  the use of -- it was under Section 38C -- along

 2  Harvard Street in front of the retail space, making

 3  it clear that that -- the open space --

 4           MS. SCHNEIDER:  Well, do we want to frame

 5  it a different way, though?  I mean, I agree with you

 6  in terms of the concept, but I feel like we need a

 7  better way to phrase it.  To say that the courtyard

 8  and open space shall be limited to the use of

 9  residential -- do we want to do residential tenants

10  or all tenants of the building?  I don't want to

11  prohibit people who are working there from taking

12  their lunches outside, for example.

13           MR. GELLER:  I don't have an objection.

14           MS. SCHNEIDER:  I mean, because that's --

15  we sort of avoid getting into:  Is there room on

16  Harvard?  What's the use?  How much space can they

17  take up?  So I would rather, and I think it's

18  probably more protective of the neighborhood for us

19  to have a condition that limits that courtyard to

20  tenants of the building, residential and commercial.

21           MS. MORELLI:  Just to be clear, since they

22  have been -- the applicant has been very specific

23  about a possible use like Winston Flowers.  You know,

24  the possibility that there could be some excess --

0044

 1  there could be inventory put back there.  You don't

 2  want --

 3           MR. GELLER:  "Put back there."

 4           MS. MORELLI:  In the courtyard.

 5           MS. PALERMO:  No.  I think that's exactly

 6  why Johanna's suggestion is the one that I would

 7  agree with, and that is that the courtyard's use is

 8  limited exclusively to the residential tenants,

 9  period, as a condition.

10           MS. SCHNEIDER:  The intent of that space, I

11  think, was always to meet the --

12           MS. MORELLI:  I heard "tenant."  I didn't

13  know if you meant the retail --

14           MR. GELLER:  Well, wait.  Johanna's comment

15  was if somebody from, for instance, the office or

16  from the retail space wants to sit outside to eat

17  their lunch, that's saying they can't do that.  Are

18  you prohibiting them from --

19           MS. PALERMO:  No.  I think there's a better

20  way to get at it.  I think, you know, residential

21  tenants and -- for the, you know, enjoyment -- you

22  know, the quiet enjoyment --

23           MR. GELLER:  The use is a noncommercial use

24  within -- it's a soft use within that open space.
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 1           MS. PALERMO:  Right.  But, again, what I'm

 2  suggesting is if we say that the courtyard -- we are

 3  conditioning our comprehensive permit on restricting

 4  the use of the courtyard for the quiet enjoyment of

 5  the residential tenants and employees of the

 6  commercial tenants.

 7           MS. SCHNEIDER:  Yes.

 8           MR. GELLER:  Okay.  Anything else on

 9  waivers?  Comments?

10           No.  Okay, thank you.

11           Okay.  So, Maria, for the next hearing --

12  or precedent to the next hearing we'll get a

13  cleaned-up --

14           MS. MORELLI:  You will get a cleaned-up

15  waivers list, yes.

16           MR. GELLER:  Sometime before, say, 5:00?

17           MS. MORELLI:  How about tomorrow?

18           MR. GELLER:  Okay.  I want to invite

19  members of the public now to offer testimony.  Again,

20  I would ask that you focus on the topics for this

21  evening's hearing, which is review of the waiver

22  requests as well as the proposed conditions that have

23  been circulated.

24           Again, if you do wish to speak, speak into
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 1  the microphone that is at the dais.  Start by giving

 2  us your name and your address.

 3           Is there anybody who wants to speak?

 4           MR. MCMAHON:  For the record, Colm McMahon,

 5  45 Coolidge Street.

 6           Just a brief note:  So the applicant has

 7  said that they will -- they've committed to working

 8  with abutters to achieve acceptable and effective

 9  screening between the properties and the abutting

10  neighbors.  We think it would be worthwhile having

11  some summary note in the conditions to ensure that is

12  carried out.

13           MR. GELLER:  Thank you.

14           Anybody else?

15           KAREN:  I'm Karen.  I'm currently living on

16  Babcock.  And I just -- you know, I love community,

17  and I don't have one anymore where I'm living, and

18  that's the problem.

19           But I also live in a great building.  We

20  don't hear our neighbors in the building because it's

21  insulated in the walls.  Apparently, there's metal in

22  the walls for the fire codes, but it also acts as an

23  insulator.  And when I move, I don't want to hear my

24  neighbors either, so pay attention to the
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 1  construction.  Thank you.

 2           MR. GELLER:  Thank you.

 3           Anybody else?

 4           MR. BENNETT:  Fred Bennett, 32 Coolidge.

 5           I think it's Condition No. 57.  I didn't

 6  memorize the whole text, but it's something along the

 7  lines of a revision can be submitted and must be

 8  approved by the committee.  That's fine with me.  I

 9  think provisions are appropriate for situations like

10  this.

11           However, I think it's not worded

12  sufficiently to cover -- you know, what if the

13  developer -- the applicant decided, well, maybe I

14  need a revision to add a sixth floor after all.  So

15  that's my concern.  I'd like to go on record as

16  having expressed that.

17           MR. GELLER:  I'm not going to let you go.

18  Go through it again.

19           MR. BENNETT:  Sorry.  I'm a little hoarse

20  today.

21           My concern is that -- I think it's

22  Condition No. 57, which sort of says that the

23  applicant can request a revision -- submit revisions

24  later for review by this board, I believe?
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 1           MR. GELLER:  Yeah.  I think what it

 2  actually says is that if the applicant revised any of

 3  his plans, gotta come back to us.

 4           MR. BENNETT:  Right.  Okay, yes.  Okay.

 5  Then I guess my concern is that he can come back and

 6  say, well, I couldn't get it right the first time.

 7  I'd like to add a sixth floor or I'd like to

 8  extend -- you know, build another -- I think it's

 9  kind of too open-ended, the way the condition is

10  worded.  That's all.

11           MR. GELLER:  It's the language we typically

12  see because we want them to come back to us if they

13  propose any revisions.

14           MS. SCHNEIDER:  I don't think that legally

15  we can add a condition that constrains the ability of

16  a future board -- their discretion to revisit --

17  revise a proposal.

18           MS. POVERMAN:  But there are restrictions

19  as to whether or not something is a substantial

20  change to a plan.  Then, yeah, there have to be a

21  whole bunch of hearings again.  So it's not like we

22  could say, yeah go for it.

23           MR. BENNETT:  I guess you addressed my

24  concern, then.  Very good.  Thank you.
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 1           MR. GELLER:  Thank you.

 2           Anybody else?

 3           MR. SHAW:  Hi.  I'm Sloat Shaw.  I live at

 4  Thorndike Street -- 88 Thorndike.

 5           And I just wanted to point out that

 6  wonderful as Winston Flowers is -- I love Winston

 7  Flowers -- we don't know how long Winston Flowers

 8  would stay as a tenant, and we don't know how long

 9  anybody would stay as tenants.  So I think that

10  having these kinds of wonderful ideas is something to

11  just have with a grain of salt because it could very

12  well be a tenant that might not work out in the area.

13  So I wanted to put that in as a notice.

14           And I'm really concerned with the setback

15  on Harvard Street and the trees on Harvard Street and

16  also the setback with the neighbor that's on Fuller

17  Street.  And I think that that setback seems a little

18  soft to me, so I want to put that concern on both

19  sides, and the trees there.

20           MR. GELLER:  Thank you.

21           Anybody else?

22           (No audible response.)

23           MR. GELLER:  No.  Okay.

24           So I want to ask the board members to
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 1  take -- we did get an -- well, we have a couple of

 2  copies of the conditions list, so, unfortunately, I

 3  think what we're going to have to do is we're going

 4  to have to go back and forth so -- I say that only

 5  because I've made notes.

 6           So there is -- there was circulated, in

 7  addition, a red-lined -- for those of you who have

 8  color --

 9           MS. PALERMO:  But dated --

10           MR. GELLER:  Dated today's date, which

11  included the comments from the applicant.

12           MS. POVERMAN:  Okay.

13           MR. GELLER:  So that's why I say you've got

14  to look with both eyes.

15           So before we strictly get to the

16  conditions, I just want to make sure that if people

17  have comments to the content -- so procedural

18  history, references to the plans and schedules and

19  specs that have been replied upon, as well as the

20  factual information that is being laid out, and then

21  the findings, all of which precede the decision

22  component, does anybody have any comments?

23           MS. MORELLI:  I have one comment regarding

24  the procedural history where there's specific square
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 1  footage.  I just want to measure the plans in regard

 2  to the retail and office space.  That's why I'm

 3  getting the full-sized plans.  I probably will be

 4  revisiting them.

 5           MR. GELLER:  Okay.

 6           Maria, in terms of No. 12, "the board

 7  relies, in part, on town staff technical review."

 8           MS. MORELLI:  I think we probably want to

 9  say "considered and accepted."

10           MS. POVERMAN:  I would rather just say

11  "considered."

12           MS. MORELLI:  "Considered."

13           You wanted to add "in part"?

14           MR. GELLER:  Uh-huh.

15           MS. SCHNEIDER:  Well, if it's

16  "considered" --

17           MR. GELLER:  Yeah.  "Considered" means that

18  it's not exclusive.

19           MS. SCHNEIDER:  Yeah.

20           MR. GELLER:  14, second line, "submitted

21  extensive oral and written testimony with respect to

22  the original project and the project."

23           MS. POVERMAN:  Can I have another little

24  fill in that same paragraph?  The last thing, in
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 1  addition to, "height, scale feasibility of the

 2  parking plan," put "safety, traffic, and site

 3  circulation."

 4           MR. GELLER:  Under findings, Finding 6,

 5  this is referencing a distance from the

 6  Boston/Brookline town line to Boylston Street.  I

 7  would suggest that a more accurate statement, and

 8  particularly one that we would consider, would have

 9  been Beacon Street.

10           MS. SCHNEIDER:  But this is Cliff Boehmer's

11  testimony.

12           MR. GELLER:  Was it to Boylston Street?

13           MS. SCHNEIDER:  Yeah.  Wasn't it?

14           MS. MORELLI:  It was to Boylston Street.  I

15  think even also when I gave a presentation on behalf

16  of the planning board, it was from the Boston line

17  all the way to Route 9.

18           MR. GELLER:  Will you just double check

19  that?

20           MS. MORELLI:  I'm positive he said -- yes.

21           MS. POVERMAN:  Because he was discussing

22  the buildings in Brookline Village, past Beacon

23  Street.

24           MS. MORELLI:  That's why he said "mostly."
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 1  I mean, there are some pockets where you might have a

 2  four-story, like, dental building at 209 Harvard

 3  Street.  But that's why the word "mostly" --

 4           MR. GELLER:  And Brookline Village is also

 5  entirely restrictions.

 6           Okay.  Finding 10, were there meetings with

 7  anyone else?  You've listed two buckets.  Anybody

 8  else?

 9           MS. MORELLI:  Well, staff does not

10  participate in community meetings where the applicant

11  is meeting with residents, so I'm just noting that

12  those took place.

13           MR. GELLER:  This is a finding.  Did the

14  applicant meet with anybody else?

15           MS. MORELLI:  The applicant would have to

16  speak to that.

17           MR. GELLER:  Did you just meet with the

18  Fuller Street residents and Coolidge Street

19  residents, or were you meeting with the neighbors?

20           MR. SHEEN:  We were meeting with the

21  immediate neighbors, abutters as well as -- which

22  include The Butcherie, including several of the

23  businesses along Harvard Street.

24           MR. GELLER:  Okay.
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 1           MS. MORELLI:  But you might have also

 2  attended a community meeting with more than just the

 3  abutters.  Is that true?

 4           MR. SHEEN:  Yes.

 5           MS. MORELLI:  We just want the findings to

 6  be accurate because the applicant went above and

 7  beyond the ZBA's charge in regard to modifying the

 8  project, and that was due to meeting with neighbors.

 9           MR. SHEEN:  Yeah.  We held a number of

10  meetings with abutters and as well as -- I believe

11  the first meeting was at Mike's house.  I don't have

12  the sign-in sheet, so to my knowledge, there were

13  more than the immediate abutters that I recognized

14  through my communication, beyond my --

15           UNIDENTIFIED AUDIENCE MEMBER:  I live in

16  that neighborhood, and it's the first time that I've

17  heard --

18           MR. SHEEN:  We did not organize that

19  meeting.  It was organized for us.  But there were

20  residents beyond the immediate abutters of 44 Fuller

21  and 45 Coolidge and --

22           UNIDENTIFIED AUDIENCE MEMBER:  It was

23  abutters plus one household.

24           MR. ENGLER:  Doesn't matter.
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 1           MR. GELLER:  Paragraph 13, "site control is

 2  a matter solely within the purview of the subsidizing

 3  agency."  No?

 4           MS. SCHNEIDER:  It's not in our discretion.

 5           MS. POVERMAN:  But I think there were

 6  questions about whether or not -- maybe it's not

 7  worth addressing here, but there were questions

 8  raised as to whether or not there was site control.

 9           MS. SCHNEIDER:  But these are findings.

10           MS. POVERMAN:  Never mind.

11           MR. GELLER:  Paragraph 17, "The applicant

12  testified that the project's two parcels would be

13  placed in common ownership after a building permit is

14  issued."  Did they also testify that they would be

15  maintained in common ownership?

16           MS. MORELLI:  I believe that is a

17  recommendation of the building commissioner.  I don't

18  recall that.  I would have to look at the transcript

19  to know if that was actually something the

20  applicant -- they didn't object to that condition

21  that it remain in common ownership in perpetuity.

22           MR. GELLER:  Okay.  Did the board make a

23  finding that the project is not conducive to

24  restaurant tenants?  That's a large animal.
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 1           MS. MORELLI:  Okay.  So let's back up to

 2  Condition 19, because the applicant has -- let me

 3  just read it.  "The applicant has stated that retail

 4  space will not be used for food preparation or

 5  production, including restaurants and cafes."  And

 6  the applicant change is, "including restaurants and

 7  excluding cafes."

 8           I don't know if in our waivers list, if

 9  there was any granting of waivers allowed for cafes.

10           MR. SHEEN:  So just to sort of clarify

11  that, currently in the L district, restaurant and

12  cafe is allowed use.  We're not asking waivers under

13  that condition.

14           MR. GELLER:  Restaurants and cafe, okay.

15           MS. MORELLI:  However, the -- I'm awaiting

16  the letter from the chief of environmental health

17  regarding the rubbish plan.  And the reason why I

18  mention this is because there's no parking provided

19  for any retail customers.  Okay?  That could be an

20  issue for restaurant use.

21           Also, there were several comments where

22  some ZBA members were very concerned about there

23  being restaurants on-site.

24           In addition, if there were restaurants or
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 1  cafes, that would have some bearing on the trash

 2  management plan, which I have not seen a letter.

 3           MR. GELLER:  I'm not sure we've made a

 4  finding -- I understand they're not asking for a

 5  waiver.  I just don't know that we made that finding.

 6           MS. MORELLI:  Okay.  I can look at past

 7  transcripts and provide --

 8           MR. SHEEN:  So we did have a conversation

 9  with Pat Maloney regarding the possible cafe use

10  on-site and are awaiting his formal submission of his

11  comments.

12           Our initial feedback up from him was that

13  there needs to be a separation of trash, so there

14  wouldn't be any combination of, you know, cafe trash

15  intermixed with residential trash.  So trash

16  segregation was his requirement.

17           MR. GELLER:  You've actually stumbled on

18  something I actually do know about.  So, you know,

19  there are largely two kinds of what you'd call

20  restaurant/cafes:  ones that need venting, so there's

21  cooking, and those that have no cooking, so there's

22  no venting requirements.  And I assume that you mean

23  the latter.

24           And then the secondary issue is:  What do
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 1  you do with all the trash?  Because when you have

 2  residential components with restaurant components,

 3  the one thing you don't want to do is have shared

 4  trash because of the intensity of restaurant trash

 5  storage as well as pickup.  And depending on the

 6  nature of your space, what you frequently wind up

 7  doing is, in particular within your lease, you

 8  mandate that they have to maintain cold trash storage

 9  within the premises.  And then you also mandate the

10  methodology by which there's pickup.  And, you know,

11  it's got to be short-lived and clean.

12           MR. SHEEN:  To answer your first question,

13  our intention is not to have a high-intensive

14  professional kitchen.  You know, we fully appreciate

15  the concern of ventilation as an issue, as well as

16  trash management in a high-intensive professional

17  kitchen.  That's not our intention.

18           We do believe a small cafe, as part of the

19  retail space, is conducive to pedestrian traffic and

20  the activation of Harvard Street in general.  And as

21  such, that we can imagine a cafe, not dissimilar to,

22  perhaps, Athens or 4A, that does the baking off-site,

23  but they do provide coffee and pastries to the extent

24  that you would heat it up.  It wouldn't be heated up
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 1  in a professional kitchen, but it's thorough --

 2           MR. GELLER:  Microwaves.

 3           MR. SHEEN:  Yeah.

 4           MS. POVERMAN:  I'm still -- I mean, how

 5  would we handle the trash?  I mean, I do recall us

 6  basically saying, you know, we don't want cafes there

 7  based, in large part, on, in my recollection, the

 8  neighbors' concerns.  With food waste, there's also

 9  the possibility for rats, etc., etc.  And if we don't

10  deal with waste concerns now, when would we ever deal

11  with them?

12           MR. SHEEN:  I think that's why we're

13  waiting on the comments from the waste management

14  staff, because we proposed that.  And based on the

15  comments that we got back, it was a reasonable

16  condition in terms of the waste separation.  There

17  may be other conditions that we have to provide,

18  but --

19           MS. POVERMAN:  But then we also have to

20  see, you know, where it's going to go on the plan in

21  addition to, you know, where these -- the current

22  cubic foot whatever.

23           MR. SHEEN:  Sure.  So right now the trash

24  room is oversized for this intensity of residential
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 1  use, and we will address the cubic foot, you know,

 2  trash bins that will be required in the event that a

 3  small cafe were to be part of the program.

 4           Currently, the proposed trash management

 5  and recycling management is on a weekly basis, given

 6  the small intensity of this project.  In the event

 7  that a cafe were to be included, you know, we'll work

 8  with staff and increase -- potentially increase the

 9  frequency of trash pickup.

10           MS. SCHNEIDER:  And I think that's

11  something that we can put in a condition, that if a

12  cafe -- I mean, it's an allowed use by zoning, so

13  it's not really up to us to regulate what's an

14  allowed use.

15           But if we're worried about trash impact, I

16  think we could have them come back and run it through

17  the town in the event that there is --

18           MR. GELLER:  And, frankly, it does get run

19  through licensing.  And they're going to have to

20  establish to the satisfaction of the licensing board

21  adequate trash -- all of the conditions that

22  typically would be required is going to be reviewed.

23           MS. PALERMO:  Even if it's an allowed use,

24  aren't we allowed to condition that use as part of
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 1  the comprehensive permit?

 2           MR. GELLER:  We are.

 3           MS. PALERMO:  So we could say that we are

 4  conditioning it on a use that would not exceed the

 5  cafe description and wouldn't require ventilation or

 6  a full kitchen, what the developer has already said.

 7           MS. SCHNEIDER:  But I think what's

 8  interesting -- I mean, I don't see -- and, you know,

 9  I don't pretend to know every detail of the bylaw,

10  but I don't see a definition in there that

11  distinguishes between restaurant and cafe.

12           MS. PALERMO:  There isn't, no.  Was just

13  reading it.  Which is why --

14           MS. SCHNEIDER:  No.  I'm agreeing with you,

15  that we should give some thought to whether or not we

16  want to make our own delineation so that -- because I

17  think we agree -- and I think the applicant is on the

18  same page here too -- that a cafe could be very

19  desirable in this location.

20           MR. SHEEN:  I think it really comes down to

21  a professional kitchen versus nonprofessional

22  kitchen.

23           MS. PALERMO:  And potentially the

24  ventilation.
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 1           MR. SHEEN:  That's right.

 2           MS. PALERMO:  So if we find a way to define

 3  that and we all agree, then we could condition it

 4  that that not be the use.

 5           MR. ENGLER:  Mr. Chairman, it's almost

 6  procedural, but there's always, in my mind, a blur

 7  between findings and conditions, because findings are

 8  not conditions.  And if they're not consistent, then

 9  what are they if they're not picked up in conditions?

10  But they shouldn't be conditions.

11           And I think you have two findings here,

12  Nos. 20 and 22, "Parking on the site will not be

13  provided to customers of commercial spaces."  That's

14  not a finding.  That's a condition.  And Maria's

15  written pretty well in the other findings, the board

16  has found this, the applicant says that.  But then

17  you turn into this language.

18           And it also says, "The board has determined

19  that the project is not conducive to restaurant

20  tenants."  Well, that's going to be a condition, if

21  that's the case.  It's blurry to me, what's a

22  finding, what's a condition.  But certainly number

23  20, to me, sounds very much like a condition.

24           MS. POVERMAN:  I have a question about that
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 1  one.

 2           MS. MORELLI:  I worded it really

 3  improperly.  But the applicant -- I should just say

 4  the applicant stated that parking on the site would

 5  not be provided to -- or parking would not be

 6  provided to customers of the commercial spaces

 7  on-site.

 8           MR. GELLER:  I actually would say that as

 9  someone who's interested in the enforcement of this

10  thing, I would want to have conditions.  I don't want

11  any ambiguity.

12           MS. MORELLI:  So take it out of findings?

13           MS. SCHNEIDER:  I think we can have it in

14  both places.  The applicant made a statement -- and

15  Mr. Engler, thank you for pointing out we probably

16  need it in both places.  We'll add it as a condition.

17           MS. POVERMAN:  Is that 22?

18           MR. GELLER:  Yeah.  Well, first of all, I

19  think that 22 should just come out because I don't

20  think we made that finding.  If we're going to add a

21  condition --

22           MS. POVERMAN:  Yeah, I agree.

23           MR. GELLER:  20, on the other hand, Johanna

24  is correct.
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 1           Okay.  Now we can actually review

 2  conditions.  What I'd like to do is -- obviously,

 3  let's take them in order.  If people do not have

 4  comments, let's just keep going, just continue.

 5  Let's skip anything to which there are not comments.

 6  If you have comments as we go, yell them out.

 7           MS. POVERMAN:  Jesse, I have a question.

 8  If we're going to add conditions, do we do that at

 9  the end of the discussion?

10           MR. GELLER:  Yes.

11           MS. SCHNEIDER:  Do you mean beyonds those

12  that we've already discussed?

13           MR. GELLER:  Yes.  I simply have a

14  question.  In No. 2, Maria, so you've got two

15  buildings here.  How are the affordable units

16  addressed on a building-to-building basis?

17           MS. MORELLI:  In terms of the distribution

18  across the unit size?

19           MR. GELLER:  Yes.

20           MS. MORELLI:  We have a condition --

21           MR. GELLER:  Well, I know across the unit

22  size, but you've got two properties.  Are you -- for

23  instance, let's say we were a clever developer, would

24  we put all of the affordable housing at 49 Coolidge?
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 1           MS. STEINFELD:  That's ultimately a

 2  determination by DHCD or the subsidizing agency.

 3  It's not within your purview or the developer's.

 4           MR. GELLER:  Okay.

 5           Anybody have any comments?

 6           MS. PALERMO:  I actually have -- on the

 7  description at 49 Coolidge, unless I'm mistaken, I

 8  think he said that there was 1 two-bedroom unit on

 9  the first floor.  Is that right?

10           MR. SHEEN:  So there are two residential

11  units in 49 Coolidge.  It would include a two-bedroom

12  duplex and a three-bedroom.

13           MS. PALERMO:  Right.  That's what I thought

14  you said.  So in other words, the total bedroom per

15  unit type should be two on the one that's two

16  bedrooms and three on the one that's got three

17  bedrooms; is that right?

18           MR. SHEEN:  That's correct.

19           MS. PALERMO:  Okay.  Thank you.

20           MR. SHEEN:  You're talking about No. 3?

21           MS. PALERMO:  I am.  The chart.

22           MR. GELLER:  Right.

23           MS. POVERMAN:  Do we have any more

24  specificity as to dens, bed numbers, etc.?
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 1           MR. SHEEN:  Sure.  I think we went through

 2  the one-bedroom dens.  The dens are sized below the

 3  qualification of the bedrooms, so they would actually

 4  not --

 5           MS. MORELLI:  So the dens -- if there's a

 6  room that is at least 100 square feet, our bylaws

 7  classify it as a bedroom.  That's why the full-sized

 8  plans, I just need to measure it myself and that's

 9  why I'm just going to leave a -- I'm sure the

10  applicant is correct but, just to be thorough, I'd

11  like to just review that.

12           MS. POVERMAN:  How many square feet do you

13  say they are?

14           MR. SHEEN:  95.

15           MR. BROWN:  We did size them.

16           MS. POVERMAN:  And that's inside wall to

17  inside wall?

18           MS. MORELLI:  Actually, it's the center.

19           MR. GELLER:  It has to have a closet to be

20  a bedroom.

21           MS. MORELLI:  I know the building code has

22  a specification, and sometimes our local regs differ

23  a little bit from the state regs, so I'm just going

24  with how we treated it in past 40Bs.
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 1           MS. PALERMO:  Okay.

 2           MR. GELLER:  Next, 11A and B.

 3           MR. ENGLER:  Chairman, could I back up back

 4  to a general issue?  From six to eleven -- which I

 5  know Maria's not going to be happy to hear this, but

 6  this is a question I have generally, and I'm looking

 7  for simplicity.  And you have five or six conditions

 8  that the applicant is supposed to go to all these

 9  different people in the city.  And let's say we're

10  tied up in court.  Mike Jacobs has tied us up for

11  nine years, and we come back and all these positions

12  have changed.  There's no assistant director of this

13  or that.  And who do you go to see?

14           My 40B experience says the applicant turns

15  in the completed drawings to the building

16  commissioner who can go to anybody he wants to review

17  the landscape, the transportation, everything, and

18  issue a building permit.  And to identify six or

19  seven different people in the community that the

20  applicant has to go to, it seems to me it could cause

21  confusion in future years.  Who are you really

22  supposed to see?  The building commissioner looks at

23  the codes, the consistency of the plans on file, and

24  asks staff about reviewing all the details.
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 1           So I'm only raising that almost as a

 2  procedural issue, not to have all these separately

 3  identified that way.

 4           MR. GELLER:  It's an interesting question.

 5  Nobody's asked that before.

 6           MR. ENGLER:  I think it's true for all the

 7  applications that you're facing, because it says the

 8  same thing in all of them.

 9           MR. GELLER:  Right.  Because it is

10  consistent with what we've put into all the

11  decisions, as far as I know.

12           MS. MORELLI:  So the building commissioner

13  doesn't look at the site plan review that DPW has the

14  expertise.  So there are -- the town has processes.

15  Okay?  This isn't about going to the transportation

16  board or other boards.  This is going to --

17           MR. GELLER:  He's asking a different

18  question.  He's actually asking an interesting

19  question, which is:  What if he gets tied up for 10

20  years in litigation, and at the point at which he

21  prevails, he goes to pull his permits but he's got

22  these conditions where he has to go to a specified

23  department head?  And what if the town, in its

24  infinite wisdom, has changed the roles?  Where does
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 1  he go?

 2           MS. MORELLI:  So we address roles somewhere

 3  under "General," and we can probably just expand on

 4  that.  Like, 52, "Any reference to town staff shall

 5  be read to include a designee either other staff

 6  members -- "

 7           MS. PALERMO:  Also, revisions can be made

 8  if need be, so if a position is eliminated, it could

 9  come --

10           MR. GELLER:  It's no different where, in

11  contracts, where you specifically refer to some

12  regulatory or statutory scheme and you put in a

13  catchall that if that scheme is replaced, the

14  alternative will stay.  So it's a similar concept.

15           MS. POVERMAN:  The real issue is that all

16  the staff is going to quit because all the

17  comprehensive permits are being filed.

18           MR. ENGLER:  It'll be 10 years out.  Don't

19  worry about it.

20           MS. MORELLI:  I just want to keep track of

21  anything where we don't have -- just keep in mind, if

22  we don't have something on the plans, there either

23  has to be conditions or there really has to be a

24  provision where the responsible staff person has not
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 1  only review privileges but also approval privileges.

 2           MR. GELLER:  Agreed.  We all agree.

 3           MS. MORELLI:  So that is going to be under

 4  six.  It's not merely subject to the review of the

 5  assistant director, but subject to the review and

 6  approval.

 7           MR. GELLER:  Right.

 8           MS. SCHNEIDER:  That's a great point,

 9  Maria.

10           MR. GELLER:  And, yes, we think of you as

11  Pete Best.  I know that's before your time.

12           MS. SCHNEIDER:  I actually have a question

13  about 10B.  This is on traffic mitigation, and I'm

14  looking, actually, at the applicant's red line.

15           MS. POVERMAN:  10B?

16           MS. SCHNEIDER:  10B, which is where the

17  applicant has suggested that it be rephrased to "The

18  applicant shall contribute to the cost of audible

19  pedestrian signal equipment up to $10,000 for the

20  installation of audible pedestrian signals at the

21  traffic signal at Harvard and Fuller Street."

22           Obviously, the condition as drafted was

23  more open-ended, and it did not have a financial cap

24  on it.  I'm wondering if we have some sense as to
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 1  what the cost actually is.

 2           MS. MORELLI:  So prior to the hearing, I

 3  did ask Peter Ditto if he could estimate a cost, and

 4  he did not get back to me in time.  I think one of

 5  the confusing things is that if there is a

 6  contribution and the balance is, you know, $90,000,

 7  that's obviously the town's --

 8           MS. SCHNEIDER:  Right.

 9           MS. MORELLI:  So we will need to revisit

10  this based on information that we get from Peter

11  Ditto to see if the town would be even able to

12  contribute the balance.

13           MS. POVERMAN:  Can we just say no, we don't

14  accept the change?

15           MS. MORELLI:  Well, I think, again, it

16  would be helpful to know what the cap would be, if

17  it's like $100,000, $200,000.

18           MS. SCHNEIDER:  Right.  And I think, you

19  know, again -- Mr. Engler, I'm going to steal your

20  thunder here.

21           I think in the context of 40B, we can't

22  saddle this project with an expense, you know, of --

23  let's call it -- it's not going to be $500,000, but

24  let's say hypothetically it's $500,000.  That's a

0072

 1  condition that renders this project uneconomic.

 2           MS. POVERMAN:  I was actually surprised to

 3  see this as a condition in here.  How did that come

 4  to be?

 5           MR. ENGLER:  That's a good question.

 6           MS. MORELLI:  Right.  It wasn't

 7  recommended -- it was recommended by traffic peer

 8  review.  James Fitzgerald had recommended that in one

 9  of his reports.

10           MR. ENGLER:  Can I speak to that,

11  Mr. Chairman?

12           MR. GELLER:  Sure.

13           MR. ENGLER:  It's very clear on the Housing

14  Appeals Committee decisions and 40B law that the

15  applicant is responsible to mitigate their percentage

16  of those things that are considered to be off-site

17  issues.  Our 25 residents are going to contribute

18  negligibly to what's going on with foot traffic on

19  that corner.  We're happy to contribute, but

20  contribute proportionate to what we're doing.

21           I'm not saying we ought to be statistically

22  minded about how many people we're going to have

23  during the peak hours, but we ought to contribute a

24  minor amount to that and not -- certainly not all,
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 1  because we never even agreed to that.  And whether

 2  you want to tie it to a percentage or let us pick a

 3  number when Maria gets a handle of what it might be,

 4  maybe we mutually agree with a number and get rid of

 5  it, because it certainly shouldn't be a significant

 6  amount relative to what we're contributing.

 7           MS. PALERMO:  Well, I think we need to know

 8  the number, and then we'll decide what's appropriate.

 9           MR. GELLER:  Right.

10           MS. STEINFELD:  And you also can't require

11  the town to pay for the remainder.  I mean, it's part

12  of the budgetary process.

13           MR. ENGLER:  That's why we would only put

14  it in escrow to be used if the town contributed and

15  sit on our money for 25 years not doing anything.

16           MS. POVERMAN:  As to 10A, is there already

17  a no-parking sign on both sides of -- this just

18  specifies one direction.

19           MS. MORELLI:  Yeah.  Now, there is -- we

20  don't have the site plan, but if you could just pull

21  that up Victor -- Mr. Sheen.

22           There is an existing utility pole that's on

23  Fuller Street a little past where the property line

24  is, past the driveway, and it currently has a "no
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 1  parking this side."  Now, that utility is very likely

 2  going to be put underground, so we are going to need

 3  a sign.  And it's better to have that sign before

 4  that driveway where typical behavior is going to be

 5  to just really stop, and that could be very close to

 6  the Fuller/Harvard intersection.  So both the police

 7  department and DPW recommends just putting that sign,

 8  especially if existing signage is going to be

 9  removed.

10           MS. POVERMAN:  Do we want to say "No

11  standing or parking"?

12           MS. PALERMO:  I think we need the traffic

13  department to tell us that.

14           MS. MORELLI:  There is going to be private

15  trash pickup, and that's probably not going to pull

16  into the lot.  So garbage trucks -- I had discussed,

17  you know, should the vehicles for the private trash

18  management actually be prohibited from parking, and

19  Mr. Ditto did not feel comfortable with that.

20           MS. SCHNEIDER:  We also do have a letter on

21  record, which was read into the record earlier, from

22  the deputy superintendent from the traffic division

23  saying "no parking this side" signage is what they

24  were asking for.
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 1           MS. POVERMAN:  Yes.  But that may not have

 2  considered the other issue, but I understand the

 3  issue pertaining to the trash pickup.

 4           MR. GELLER:  Okay.  Next?

 5           MS. POVERMAN:  I have a very small -- I

 6  think it's a typo.  11F, it says that "Rubbish

 7  receptacles and recycling containers shall not be

 8  stored in the public way on Harvard and Fuller" -- I

 9  think it should be "or Fuller" -- at any time."

10           MS. MORELLI:  I don't understand.  I mean,

11  don't you want to restrict it --

12           MS. POVERMAN:  On both streets.

13           MS. MORELLI:  -- the trash -- "Harvard

14  Street and Fuller Street," not "or."

15           I guess I'm not a lawyer, obviously, so I'm

16  not sure why you --

17           MS. POVERMAN:  I don't know.  Harvard and

18  Fuller, the conjunction --

19           MR. GELLER:  Harvard and/or Fuller.

20           MS. MORELLI:  And/or.

21           And just to remind you that, again, those

22  conditions do needs to be reviewed by Pat Maloney

23  under 11.

24           MR. GELLER:  Okay.  Next?
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 1           15, will one or two COs be issued?  And if

 2  two, how will you -- we need to address it.

 3           MS. MORELLI:  So I think that we probably

 4  need to -- there is a provision -- there is a

 5  condition here later, and it's under prebuilding

 6  permit review.  And I apologize that this is

 7  redundant, but later there is a condition

 8  regarding -- there is a certificate of occupancy for

 9  the affordable units after, say, maybe, like, six or

10  eight.  I'm not sure if that's your question.

11           MS. PALERMO:  No.  I think the issue is

12  there's two buildings:  49 and the Harvard Street

13  building.  And there would have to be -- I would

14  assume -- a certificate of occupancy for each.  But I

15  also think this is an interesting point because what

16  if all the work is completed on 49 and it hasn't even

17  been started on 420 Harvard?

18           MR. GELLER:  And then there's another

19  overlay, which is with a building -- forgetting 49,

20  but with a building like 420, frequently what you

21  have is a core building C of O, and then there will

22  be C of Os -- you've got commercial space, you've got

23  residential space, so there will be multiple C of

24  Os, so you have to be careful about the timing need.
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 1  The trigger is critical here.

 2           MS. MORELLI:  The trigger is for issuing.

 3  What I'll do is I'll revisit that with Mr. Bennett.

 4           MS. PALERMO:  Yeah, because it says for the

 5  project, "prior to issuance of the final certificate

 6  for project."  We could say, you know, including both

 7  buildings:  49 and 420.

 8           MR. GELLER:  Well, in different conditions

 9  your meaning may sometimes be the first C of O to

10  issue, in others it will be each C of O to issue for

11  the respective buildings, and then sometimes where

12  you're working off of contributions, like $10,000

13  payments, you're working off of the last.  So it

14  depends on which condition -- or what it is you're

15  hoping to achieve.  But I think Commissioner Bennett

16  really needs to look at that and figure out what is

17  intended.

18           MS. SCHNEIDER:  I did have a question about

19  18, about the temporary signage.  Do we have

20  something somewhere else in there about permanent

21  signage?

22           MR. GELLER:  You know, the interesting

23  thing is -- right, he hasn't asked for a waiver from

24  design review to --
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 1           MS. MORELLI:  But that's important to double

 2  check that.

 3           MR. GELLER:  22.

 4           MS. POVERMAN:  Actually, can we go back to

 5  20?  I don't -- it says "after the issuance of the

 6  building permit, the applicant shall submit proof of

 7  common ownership."

 8           Why do we want to wait until after the

 9  building permit is issued for the --

10           MS. MORELLI:  The applicant stated that

11  he -- after a building permit is issued, he would put

12  the two lots in common ownership, but we just need

13  proof of that.

14           MS. POVERMAN:  Right.  But I can't find --

15  I understood the -- you know, for the PEL you have to

16  have -- just the P&S will do.  But I can't find

17  anything in Section 23 or, you know, under 40B, the

18  comprehensive permit, having to show proof of

19  ownership.  But it doesn't make much sense to me that

20  we issue a comprehensive permit without showing the

21  person actually owns the property.

22           MS. SCHNEIDER:  But this is not tied to the

23  comprehensive permit.

24           MS. MORELLI:  It's not tied to the PEL,
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 1  it's not tied to site control.  It's a different

 2  matter because it really has to do with the waivers.

 3           MS. POVERMAN:  But this is part --

 4           MS. MORELLI:  No.  The reason -- when you

 5  have, like, the two lots that are under common

 6  ownership that are merged -- we just wanted to be

 7  sure that we are clear about the waivers that were

 8  granted -- are granted for certain conditions so

 9  that -- because --

10           MS. POVERMAN:  Okay.  I understand that.

11  But then somewhere else don't we want to say that the

12  applicant will show that he owns 49 Coolidge?

13           MS. MORELLI:  Site control is the sole

14  purview of the subsidizing agency.

15           MS. SCHNEIDER:  I thought that these two

16  conditions were tied to the conversation we had at

17  the last hearing about how to calculate zoning

18  compliance because of the two lots versus one lot.

19  And I think what the commissioner suggested --

20           MS. PALERMO:  And I think what you can rest

21  assured is that if the developer fails to submit

22  evidence that the lots are commonly owned, he won't

23  get a certificate of occupancy for either building,

24  so he's going to do it.  But he's trying to preserve,
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 1  as are we, the decisions that were made in connection

 2  with which waivers to give this project, because we

 3  made them based on two lots.  And a purchase and

 4  sales agreement is absolutely sufficient for site

 5  control.  I think we're protected.

 6           MS. POVERMAN:  I just, you know, want to

 7  state that I think it's ridiculous to issue a

 8  comprehensive permit where there's no evidence that

 9  the applicant owns the property.  But if you guys

10  are --

11           MR. GELLER:  The evidence is site control.

12           MR. ENGLER:  You wouldn't finance a project

13  if you didn't own the land.  You wouldn't have a

14  project.

15           MS. MORELLI:  They're providing the

16  financing, and I'm sure that we'll probably hear from

17  the subsidizing agency.

18           MS. POVERMAN:  Okay.

19           MS. MORELLI:  Perhaps with 20 we can add a

20  better milestone:  "Prior to the issuance of a C of

21  O" or "first C of O."

22           MS. PALERMO:  Well, you could say after --

23  you know, after the issuance of a building permit

24  and, you know --
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 1           MS. MORELLI:  I think we just need to say

 2  that he won't get anything else --

 3           MS. PALERMO:  Right.

 4           MS. SCHNEIDER:  I don't think we need to.

 5           MS. MORELLI:  Okay.

 6           MR. GELLER:  Just a question on 22.

 7  Mr. Sheen, the mechanicals are going on the fourth

 8  floor; is that correct?

 9           MR. SHEEN:  Yes.  So as indicated, on the

10  roof of the fourth floor, the mechanicals -- the

11  condensers are screened.  And to the extent that we

12  need to meet the town noise bylaws, it would --

13           MR. GELLER:  My issue is:  I just want to

14  make sure there is no ambiguity, that there are no

15  mechanicals going on the fifth floor.

16           MR. SHEEN:  As noted, there are no

17  equipment or egress on the fifth floor.

18           MR. GELLER:  Okay.

19           27, consistent with my inappropriate

20  question about the allocation of the affordable

21  housing units, is there an allocation of parking as

22  between affordable and nonaffordable?

23           MS. POVERMAN:  Actually, that's the issue I

24  wanted to address, which is that I think that all the
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 1  affordables -- yeah, I know parking.  I think all of

 2  the affordable housing has to have parking, because

 3  otherwise you're requiring the people who cannot

 4  afford it to go out and pay $250 --

 5           MR. ENGLER:  We've been through that

 6  before, and that's the call of MassHousing, not your

 7  call.  That's the call of the subsidizing agency

 8  because it's tied to their rent.  And if it's tied to

 9  their rent, that's their call.  So I just want to say

10  that that's --

11           MS. POVERMAN:  I don't see how.

12           MS. PALERMO:  It actually is the case.

13  It's not within our purview, and it really is the

14  subsidizing agency that decides --

15           MS. POVERMAN:  I know it's something that

16  Judi brought up, so I don't see how the question has

17  been answered.

18           MS. STEINFELD:  She brought it up in the

19  context, if I recall, that it was unfortunate that

20  the states didn't recognize the inequity.  She felt

21  strongly that the state should, but they don't.

22           MS. POVERMAN:  It's five spots.  And I

23  think we should make it a condition.

24           MS. SCHNEIDER:  We can't legally do it.
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 1           MR. GELLER:  We legally can't do it.

 2           MS. POVERMAN:  And that's stopping us?

 3           MS. SCHNEIDER:  The law?  Yeah.

 4           MS. POVERMAN:  I'm joking.

 5           MS. PALERMO:  Can I back up to another,

 6  much more mundane question?  Number 24.  We have

 7  "Prior to commencement of construction," and do we

 8  really need, "Prior to the issuance of the building

 9  permit"?  I don't know why we picked "commencement of

10  construction."

11           MR. SHEEN:  I think, actually, we have some

12  sort of additional comments regarding that after

13  consulting with our construction group; that any

14  preconstruction survey of the above- and below-grade

15  structure among properties sharing the line, we

16  actually need permission from the abutting owners.

17  So if the condition is worded such that -- and we

18  don't get permission from the abutting owners for the

19  survey, then we cannot actually meet the survey

20  requirement because we actually need to access their

21  site.

22           MS. PALERMO:  And so the abutting property

23  owners are which properties?

24           MR. SHEEN:  So it will be 428 Harvard,
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 1  which is The Butcherie, 45 Coolidge, and 44 Fuller.

 2           MS. MORELLI:  So I like your -- I think

 3  it's probably better to say "prior to the issuance of

 4  the building permit," and then to add, somehow, that

 5  phrase, that qualifier.

 6           MR. GELLER:  Is it separate, building

 7  permit from the demolition permit?

 8           MS. MORELLI:  The demolition permit is

 9  separate.

10           MR. GELLER:  I mean, in some ways, that's

11  why I like the phrase "prior to commencement of

12  construction," because it catches the earliest point.

13           MS. PALERMO:  Well, but it could say,

14  "Prior to the issuance of a demolition permit."

15           MS. SCHNEIDER:  And I guess the question

16  is:  Do we want to cast it in terms the developer

17  being required to use best efforts to secure the

18  permission to perform the surveys?

19           MR. GELLER:  It behoves the neighbors to

20  let him go in and audit --

21           MS. SCHNEIDER:  Absolutely.  But not

22  everybody -- we've all been there where you try to

23  get into somebody's --

24           MR. GELLER:  I understand.  I understand.
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 1           Okay.  29, "living rooms or dining rooms or

 2  dens as bedrooms."

 3           MS. STEINFELD:  May I just say that we have

 4  to run 29 by town counsel to make sure it doesn't

 5  violate fair housing.

 6           MR. GELLER:  Okay.

 7           MS. STEINFELD:  The first sentence of 29.

 8           MS. POVERMAN:  Do we want to include

 9  something in addition to nightly rentals?  I guess we

10  can't rule out Airbnb things, can we, or rentals,

11  whatever?

12            MS. MORELLI:  There is something in there

13  that should be capturing -- and I believe the

14  applicants might have changed the term.  We said

15  something that -- no leases shorter than six months.

16           MS. PALERMO:  Yes.  They changed it to

17  three, and I'm more comfortable with six.

18           MR. GELLER:  Right.  Conventionally, what

19  you see, whether it's in condo documents or leases,

20  is if you don't want short-term leases, six months.

21           MS. PALERMO:  Correct.

22           MS. POVERMAN:  So let's keep it at six?

23           MS. PALERMO:  I think so.

24           MS. SCHNEIDER:  What number is --
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 1           MS. POVERMAN:  That's still 29.

 2           MR. SHEEN:  In our experience dealing with

 3  rental properties, often times not all the leases

 4  fall on the same termination date.  So a lot of

 5  times, what we ask the property managers to do is

 6  actually -- is to rent to tenants, perhaps, in a

 7  shorter duration in order to align all the leases

 8  onto a more, you know, preferable schedule.  So a lot

 9  of times that's -- in our experience, some of them

10  may be a three-month lease to a group of doctors who

11  are, you know, coming to the medical center for a

12  residency, and that's at three months.

13           MS. PALERMO:  Wouldn't they be able to

14  sublet from whoever is the tenant?  And in the

15  case -- I see your issue in the case of your first

16  leases, but if you then have a policy that all leases

17  commence on September 1st from that point forward,

18  the short-term --

19           MR. SHEEN:  Right.  So our problem is --

20  let's say we start the lease in February, for

21  example, and it terminates in February the next year,

22  and we would like to align it to September, or if it

23  terminates in May and we'd like align it to

24  September --
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 1           MS. PALERMO:  But you could always require

 2  it to terminate in August.

 3           MR. SHEEN:  A lot of times, those leases

 4  wouldn't be a twelve-month lease.

 5           MS. PALERMO:  Right.

 6           MS. POVERMAN:  But we're saying six months,

 7  not twelve.

 8           MR. SHEEN:  No.  What I'm trying to

 9  illustrate is if we were to lease an apartment, let's

10  say, in April, for example, and it terminates -- it's

11  a twelve-month lease.  I mean, it terminates in

12  twelve months.  That particular tenant would not

13  likely do a twelve months plus another three months

14  or four months in order to get to our preferred

15  leasing schedule.

16           MS. PALERMO:  Well, again, they can do it

17  the other way around.  They can rent the apartment in

18  May with a lease that terminates August 31st, and

19  then they can choose to either enter into a

20  twelve-month lease with you or not.

21           MR. ENGLER:  I'd like to know why this is a

22  health and safety issue and a concern to the town at

23  all, because, to me, it's the way you manage your

24  property.  I don't see how that has any impact on
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 1  anybody at the town, whether it's three months or six

 2  months.

 3           MS. PALERMO:  Again, I think it's the

 4  convention of whether this is being leased as a long-

 5  term residential unit as opposed to a short-term

 6  temporary unit.

 7           MR. ENGLER:  I understand daily -- nightly

 8  because we had the same problem.  I have a condo in

 9  Brighton, and Airbnb is killing the situation, so

10  some people are trying to avoid renting bedrooms on

11  an overnight basis.  100 percent for that.

12           But the difference between six and three

13  months ought to be something that the applicant, as

14  the property manager, can control.  I don't see how

15  the town stands to gain any control over the health

16  and safety of the residents by that situation.

17           MS. SCHNEIDER:  I think the legitimate

18  concern may be it's just the question of who moves

19  in, who moves out, the congestion on the street that

20  results from, you know, the turnover, you know, the

21  rapid-fire succession of turnover.

22           MR. GELLER:  I think it's a variety of

23  things.  I think that's a question.  So now you've

24  added more, right, move in, move out.
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 1           But I think it's also -- the underlying

 2  concern for that provision is that people who -- and

 3  you'll forgive the use of the term -- are more

 4  transient are less inclined to maintain the property

 5  and are less responsible.

 6           Now, I haven't done the statistical review

 7  as to whether that's accurate or not.  I'm simply

 8  saying that it's not like this is a standard that we

 9  have simply picked out of the air.  This is the

10  prevailing standard.

11           MR. ENGLER:  No, I realize that.  But it

12  doesn't have to be.  Doesn't have to be six months.

13  That's a prevailing standard, but we're just

14  saying -- Victor just mentioned several ways you can

15  deal with a three-month transition rather than six.

16  It's your call.  I don't even know it's your call,

17  frankly, but it's -- you could put it in there.  I'm

18  just trying to say that it's not a critical issue.

19           MR. SHEEN:  Yeah.  Our intention,

20  obviously, is not to do the nightly rental as hotels.

21           MR. GELLER:  No.  I understand.

22           MR. SHEEN:  It gives us the flexibility

23  from a financial standpoint and the better management

24  of the property.
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 1           MR. GELLER:  I understand.  Frankly, if the

 2  issue were simply that it was to enable you to have a

 3  stub period to get back onto the customary cycle of

 4  September 1st to August 30th -- right?

 5           MR. SHEEN:  Right.

 6           MR. GELLER:  -- then that would be -- I

 7  think I'd be okay with that.

 8           The problem is that, you know, a year and a

 9  half from now, somebody else owns the property and

10  they can exploit this for more nefarious purposes.

11  And that's a concern to me, that's a concern to me.

12           MR. SHEEN:  Let's revisit that.  I'll

13  revisit that with our property manager.

14           MR. GELLER:  Okay.

15           This is sort of a parallel comment to one

16  that Mr. Engler raised.  Interesting, we're thinking

17  alike.  Paragraph 40, I know that NFPA 13 is a

18  paradox, so that's not my question.

19           My question is really:  So what if that's

20  replaced by NFPA 28?

21           MS. MORELLI:  Right.

22           MR. GELLER:  So I think what you mean, "or

23  whatever the prevailing" --

24           MS. MORELLI:  Yup, exactly.
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 1           MS. PALERMO:  Current sprinkler system --

 2  yeah.

 3           MS. POVERMAN:  There was a deletion -- a

 4  comment made relating to 31 about the town needing to

 5  request to the DHCD -- the applicant's not

 6  responsible -- according to the local preference for

 7  Brookline residents, etc.  So is there anything we

 8  want to or need to do to that paragraph?

 9           MS. MORELLI:  So I think the applicant is

10  requesting that we delete 31.

11           MR. ENGLER:  No, no.  We're just saying

12  it's very clear that it's the responsibility of the

13  town to get local preference, not the applicant.  A

14  lot of towns turn to the applicant and say, will you

15  please give us some data and help us convince DHCD

16  there's a need, that we can get local preference.

17  And we can assist, but it's not our burden to write

18  that -- get that in, because that's --

19           MS. MORELLI:  I think we're just saying the

20  applicant shall work with the director --

21           MR. ENGLER:  Right.  And we weren't clear

22  that that was the language that was clear or not,

23  "shall work with the director."  Well, who's

24  ultimately responsible?  It's the director, it's not
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 1  the applicant, for getting DHCD to approve that.

 2  That's why we're looking for clarity.

 3           MR. GELLER:  Okay.  And the language about

 4  approval on review goes to 44 too.

 5           MS. MORELLI:  Yes.

 6           MR. GELLER:  I don't have anything else.

 7           MS. POVERMAN:  On 50, go back --

 8  relating -- oh, no, no.  Actually, it would be a

 9  separate one.  Sorry.

10           MR. GELLER:  Okay.  So anybody have any

11  other comments to the conditions proposed?

12           MS. SCHNEIDER:  No.

13           MR. GELLER:  Okay.  So now conditions,

14  Kate.

15           MS. POVERMAN:  You took care of my parking

16  one.

17           MR. GELLER:  Well, let's do low-hanging

18  fruit.  So we're going to add a condition that

19  pertains to the things we mentioned, which you have,

20  so let's just knock that out.  Right?

21           MS. MORELLI:  Right.  So that's going to be

22  the conditions -- waivers C.1 and C.2, and that

23  pertains to -- just -- you sent it to clarify in the

24  conditions regarding the parking area.  One is that
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 1  parking shall not be offered to or provided to

 2  customers of the retail and office space, that's one.

 3           MS. SCHNEIDER:  Did you want to add

 4  something about the parking will not be released to

 5  nontenants?

 6           MS. MORELLI:  Yes.

 7           MS. PALERMO:  Also, that the parking at

 8  49 Coolidge is exclusively for the employees of the

 9  leasing office, the surface parking at 49 Coolidge.

10           MS. SCHNEIDER:  Is that correct?

11           MS. PALERMO:  That's what the developer --

12           MS. SCHNEIDER:  That all four spaces --

13           MR. SHEEN:  They're commercial spaces.

14           MS. SCHNEIDER:  But you don't mean that to

15  be restricted to the leasing office.  I can't imagine

16  that you're going to have a four-person leasing --

17           MR. GELLER:  He means any of the commercial

18  spaces.

19           MS. SCHNEIDER:  Okay.  That would be a lot

20  of spaces, I imagine, for, like, one person.

21           MS. PALERMO:  Maybe two.

22           MR. GELLER:  Okay.  Maria?

23           MS. MORELLI:  So you don't want -- so for

24  49 Coolidge, you don't want to say that it's
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 1  exclusively for the employees of the leasing office?

 2           MR. GELLER:  It's exclusive to the

 3  commercial space.

 4           MS. PALERMO:  Exclusively for the employees

 5  in the commercial spaces, because we're not -- I

 6  mean, it clarifies that it's not for customers.

 7           MS. MORELLI:  Other conditions to add

 8  regarding Waiver D, D.2 specifically, you wanted to

 9  provide some distinction between restaurants and

10  cafes.  Namely -- I got a whole bunch of stuff from

11  you.  You'll have to have Dr. Maloney deal with the

12  trash -- separation of trash.  There were some other

13  matters like venting versus no venting.

14           MS. PALERMO:  But we would allow the use of

15  the property for restaurant purposes provided it did

16  not require --

17           MS. SCHNEIDER:  -- a professional

18  kitchen --

19           MS. PALERMO:  -- or ventilation.

20           MR. SHEEN:  So there will be some

21  ventilation from the building.

22           MS. SCHNEIDER:  And if you have some more

23  precise terminology that you want to suggest -- you

24  understand where we're going with this.  You know,
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 1  it's really -- if you don't have a restaurant, you're

 2  not going to be building a big ventilation.

 3           MR. GELLER:  Not restaurant cooking

 4  ventilation.

 5           MS. POVERMAN:  We can just say that they

 6  comply with the appropriate code.  I mean -- or is

 7  that ventilation a way of defining it?

 8           MS. PALERMO:  It's a way.  You could

 9  always --

10           MR. GELLER:  A way of defining a more

11  soft --

12           MS. POVERMAN:  Okay.  Perfect.

13           MS. MORELLI:  This would be pertinent to

14  Waiver D.2.  This is regarding the use of that

15  courtyard space on the 420 Harvard lot.  I think you

16  said something like it would be for the enjoyment of

17  the residents of the project.

18           MS. PALERMO:  It's restricted to the use by

19  the residents and employees of the commercial tenants

20  for their quiet enjoyment.

21           MS. POVERMAN:  I mean, let a kid play ball

22  out there.  Let's not put "quiet."

23           MR. ENGLER:  No talking allowed.

24           MS. POVERMAN:  Yeah.  I think "quiet
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 1  enjoyment" gets a little too fussy.

 2           MS. PALERMO:  It avoids loud parties, it

 3  avoids cookouts.

 4           KAREN:  It avoids my neighborhood.

 5           MS. PALERMO:  I think quiet enjoyment is a

 6  very reasonable standard.  It's what tenants -- no

 7  loud music, no parties.  It's a legal term that

 8  works, I think.

 9           MS. POVERMAN:  A bouncing ball would be

10  allowed, but no loud parties.

11           MR. SHEEN:  I think there's actually a

12  noise ordinance.  Right?  It would just be governed

13  by the noise ordinance.

14           MS. PALERMO:  Well, again, but what we're

15  trying to do is govern the behavior of the people in

16  the courtyard.  And, again, quiet enjoyment is a good

17  legal term that talks about what tenants are entitled

18  to.  And the residential tenants in the building

19  would be entitled to quiet enjoyment regardless, but

20  we're sort of extending that to the neighborhood.  I

21  think it's realistic.  I mean, we can revisit it if

22  people don't --

23           MS. SCHNEIDER:  I mean, another way we --

24  we don't need to decide on this right now -- we can,
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 1  you know, draw a distinction between passive

 2  recreation and active recreation.

 3           MS. PALERMO:  We can do that too.

 4           MR. GELLER:  Okay.

 5           MS. MORELLI:  I think there might also be

 6  another condition related to any displays on the

 7  sidewalk to Harvard.

 8           MS. SCHNEIDER:  I think we decided not to

 9  do that one.

10           MS. MORELLI:  Okay.  Great.

11           MR. GELLER:  Kate, do you want to run

12  through your additional ones?

13           MS. POVERMAN:  I actually think I only have

14  one.  We went through all the others.

15           MR. GELLER:  I will remind you there's a

16  football game.

17           MS. POVERMAN:  So, again, not surprising, I

18  have concerns about traffic still, and I brought --

19  in case we need convincing -- some pictures from

20  Mr. Gunning.  My favorite one from Mr. Gunning is

21  where somebody was turning left from the 420 -- the

22  funeral home property onto Fuller Street.  Since he

23  couldn't cut into that lane of traffic, he just went

24  into the oncoming traffic and sort of made it two
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 1  lanes so that he could get through, because it's so

 2  hard to cut in sometimes.

 3           But -- so I'm wondering if it makes sense

 4  to have a period where, for example, there is a right

 5  turn only, say, for an hour and a half in the morning

 6  and an hour and a half in the afternoon to prevent

 7  there being a lineup of traffic during that period.

 8           MS. MORELLI:  So that is a bigger issue

 9  than just that area outside the driveway.  Keep in

10  mind -- this is in discussions with Peter Ditto,

11  DPW -- Fuller/Harvard has a traffic signal.  So if

12  you don't want people taking lefts onto Fuller toward

13  the traffic signal, they'll be taking rights.  If

14  they want to go onto Harvard, maybe take a left onto

15  Harvard.  Where are you sending them?  You're sending

16  them to an intersection that doesn't have a traffic

17  signal, which could create another -- you're

18  interrupting the traffic pattern, so you have to

19  be -- it's not just like, you know, you make

20  everything -- there's a domino effect.

21           MS. POVERMAN:  But as we've established,

22  there's very little traffic coming out of that --

23           MS. MORELLI:  There's very little traffic

24  coming out of the residence, and there was no
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 1  comments from DPW, police, or the traffic peer

 2  reviewer regarding left-hand turns onto Fuller being

 3  problematic.

 4           You know, we have to be careful about

 5  snapshots.  You know, I appreciate that people live

 6  there and observe this every day.  I do respect and

 7  put a lot of credence into what people are observing

 8  in their neighborhoods.  But a snapshot doesn't

 9  really say that there is a problem.  It's just one

10  snapshot in time.

11           MS. POVERMAN:  Well, no.  I think we have a

12  series of snapshots, and I think Mr. Gunning gave us

13  multiple snapshots.  I think --

14           MS. PALERMO:  I think Maria's point is well

15  taken.  The traffic department actually, as I recall,

16  almost specifically said there is no problem with

17  left-hand turns, and their job is the safety of

18  everyone in Brookline.  And as Maria has said, if you

19  only allow right-hand turns at particular times, then

20  people are going to take a right on Fuller, and then

21  they're going to take a right on Centre, and then

22  they're going to go down Coolidge Street.

23           MR. GELLER:  Left on Centre.

24           MS. POVERMAN:  Or Winchester.  If you take
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 1  a left on Centre --

 2           MS. PALERMO:  And so you're just

 3  redirecting the traffic in a way without

 4  understanding the consequences, so you will have

 5  unintended consequences.  Whereas this way we know

 6  what the consequences are, which is a little more

 7  traffic on Fuller Street.  And clearly, if it becomes

 8  a major problem, I'm sure the traffic department will

 9  come up with a a different solution.

10           MR. GELLER:  But, frankly, we've had peer

11  review, and peer review has indicated that in their

12  opinion they don't -- that it empties out on a cycle,

13  that there is no failure at that intersection, so --

14           MS. SCHNEIDER:  And it's not going to be

15  made any -- whatever the existing conditions are are

16  not going to be made any worse by the addition of the

17  negligible number of vehicle trips that are going to

18  be generated by this project.

19           MS. POVERMAN:  Well, the issue I have is

20  that -- with all due respect to the peer review --

21  they saw it emptying in one cycle.  And we have

22  evidence from residents showing that, no, it doesn't

23  empty with one cycle.  So one of the issues I have is

24  that we say we take information from multiple
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 1  sources, but we always seem to underestimate the

 2  importance of what we get from the neighborhood.

 3           MS. MORELLI:  So the traffic peer

 4  reviewers, they saw those photos.  They did not find

 5  them compelling.

 6           MS. POVERMAN:  Okay.

 7           MS. SCHNEIDER:  And I think, you know,

 8  again, sort of the bottom line is, without any

 9  recommendations from anybody, the traffic department,

10  the peer reviewers, the applicant's traffic engineer,

11  who obviously gets the least amount of, you know,

12  credence, I'm very uncomfortable with the idea of

13  changing a traffic pattern in the neighborhood

14  without anybody providing --

15           MR. GELLER:  Without having any idea what

16  the ramification is.

17           MS. SCHNEIDER:  Exactly, the unintended

18  consequences.  It's not for this board to start

19  monkeying with the traffic patterns of the

20  neighborhood.  That's totally outside of our

21  jurisdiction.  Particularly, no one has articulated

22  the health or safety reasons why we should be

23  restricting the in and out of the traffic from this

24  development.
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 1           MS. POVERMAN:  Okay.  I'm done.

 2           MR. GELLER:  That's it?

 3           MS. MORELLI:  There was actually a comment

 4  regarding the fact that the applicant is working with

 5  abutters -- two abutters that share a lot line,

 6  regarding the landscaping, and we don't have

 7  developed landscaping plans.

 8           MR. GELLER:  Yeah.  All due respect, I

 9  think that is a private discussion between this

10  applicant and two private residents, and I don't

11  think it is appropriate to go into this decision in

12  the conditions section.  So with all due respect to

13  the neighbors, I don't think it belongs in this

14  document.

15           MS. POVERMAN:  What happened in

16  Crowninshield?  I know that there were huge divides,

17  with neighbors, not me.  But that one condition was

18  put in relating to --

19           MR. GELLER:  -- the street across the way

20  that was --

21           MS. POVERMAN:  -- the property next to the

22  development was right up against it.  There was a lot

23  of discussion about what foliage there might be.

24           MS. MORELLI:  I actually have that decision
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 1  here.  I know that -- I don't think we had anything.

 2  We didn't, because we figured that was a private

 3  matter.

 4           MS. POVERMAN:  Okay.

 5           MR. GELLER:  Yeah.  We wouldn't typically

 6  do it, whether it was a 40A decision or a 40B

 7  decision, for the same reasons.

 8           MS. POVERMAN:  Okay.

 9           MR. GELLER:  What about -- did we make sure

10  to pick up the recommendations by Mr. Fitzgerald on

11  the driveway and sidewalk running flush and all of

12  those --

13           MS. SCHNEIDER:  Aren't those reflected in

14  the plans?

15           MR. GELLER:  I just want to make sure.

16           MS. MORELLI:  Yes, they are.

17           MR. GELLER:  I believe they are, but I want

18  to make sure.

19           MS. MORELLI:  They are on the plans.

20           MR. GELLER:  Okay.

21           MS. MORELLI:  The reason -- another reason

22  why I want the full-sized plans is I can better look

23  at those plans and see if they're accurately

24  represented.
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 1           MR. GELLER:  Good.  Okay, that's great.  So

 2  I think we've made good progress.  I think,

 3  obviously, what we need to get in addition to the

 4  amended waivers, that will no doubt be in my inbox by

 5  the time I get home tonight, would be a cleaned-up

 6  discussion for circulation for people.  And

 7  obviously, all of these materials will be posted so

 8  everybody in the public can take a look at them.  If

 9  you do have any further comments, please submit them.

10  We always look at them.

11           And our next hearing -- the continued

12  hearing date is February 28th --

13           MS. MORELLI:  December 28th.

14           MR. GELLER:  -- December 28th at 7:00.

15           Timing, and what will we need?  Do we need

16  an ask?  Where are we?

17           MS. MORELLI:  So you have 40 days to

18  deliberate after the close, and that means that you

19  won't be accepting any public testimony.  And just

20  keep in mind for the next hearing, we still need to

21  get a letter from Dr. Maloney regarding the trash, so

22  we can accept any public comments then.  We do have

23  some follow-up regarding, I think, two waivers and

24  some conditions from the building commissioner, so I
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 1  think that can be handled at the next hearing.  And

 2  you probably could better decide at that hearing if

 3  you want to extend the public --

 4           MR. GELLER:  Yeah.  I think we made very

 5  good progress this evening.  I want to thank the

 6  members of the ZBA for being efficient.  I appreciate

 7  it, because I think we did get through a lot of

 8  stuff, and it looks like --

 9           MS. MORELLI:  I have no doubt that I will

10  get what I need from the applicant.  I just say as a

11  general caveat, you know, if I don't get it in good

12  time and I'm not able to do my proper checking, we

13  will ask for an extension.  I just want to put that

14  out there to be fair.

15           MS. PALERMO:  Well, and I also think that

16  we need to thank town staff.  This is the first time

17  I've been sitting on a 40B panel, and I have --

18           MR. GELLER:  Well, the good news is there's

19  lots more.

20           MS. PALERMO:  I know that.  But I have been

21  so impressed with their professionalism.  Even though

22  the delivery of documents may be slightly late, they

23  come in with a lot of thought and demonstrate a lot

24  of careful work with the community and the developer.
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 1           MR. GELLER:  Let me affirmatively state

 2  that we would be in a very bad position were it not

 3  for the fifth and sixth people, so we thank you.

 4           Goodnight, everyone.  Thank you.  We will

 5  see you on the 28th.

 6           (Proceedings adjourned at 9:25 p.m.)
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 1           I, Kristen C. Krakofsky, court reporter and

 2  notary public in and for the Commonwealth of

 3  Massachusetts, certify:

 4           That the foregoing proceedings were taken

 5  before me at the time and place herein set forth and

 6  that the foregoing is a true and correct transcript

 7  of my shorthand notes so taken.

 8           I further certify that I am not a relative

 9  or employee of any of the parties, nor am I

10  financially interested in the action.

11           I declare under penalty of perjury that the

12  foregoing is true and correct.

13           Dated this 22nd day of December, 2016.
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18  ________________________________

19  Kristen Krakofsky, Notary Public

20  My commission expires November 3, 2017.
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 1                     PROCEEDINGS:  



 2                       7:05 p.m. 



 3           MR. GELLER:  Good evening, everyone.  We 



 4  are reconvening our comprehensive permit hearing on 



 5  420 Harvard Street.  Again, for the record, tonight's 



 6  hearing is being recorded, and we also have a 



 7  transcribed -- transcription record.  



 8           For the record, my name is Jesse Geller.  



 9  To my right is Johanna Schneider, to my immediate 



10  left is Kate Poverman, to Ms. Poverman's left is Lark 



11  Palermo.



12           Tonight's hearing will largely be dedicated 



13  to -- as people will remember, we started our review 



14  of waiver requests, so we will continue that review.  



15  And we will also move into a review of the draft 



16  conditions, which were circulated, and they are 



17  available online for those of you who have not seen a 



18  copy.  



19           We are, this evening, also going to hear -- 



20  I assume nobody's here, but we're going to enter into 



21  the record a variety of letters from police, fire, a 



22  letter concerning stormwater.  



23           And are we also going to have Judi's 



24  letter?  
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 1           MS. MORELLI:  Yes.  



 2           MR. GELLER:  Okay.  I understand that the 



 3  applicant also has a short presentation, just 



 4  updates.  



 5           And we will -- will offer an opportunity 



 6  for the public to provide some comments.  What I 



 7  would ask is, again, keep focused on what the purpose 



 8  of this evening's meeting -- or hearing is, which is 



 9  primarily to review waivers and conditions.  Waivers, 



10  it seems to me, is more technical, but if you do have 



11  comments, we're more than happy to hear them.  



12           The next hearing is scheduled for December 



13  the 28th, which is the last day, based on timing, 



14  under 40B.  So depending on how far we get this 



15  evening, we may have a request for the applicant.  



16           Okay.  Maria.  



17           MS. MORELLI:  Thank you, Chairman Geller.  



18  Maria Morelli, planner, planning department.  



19           Just to reiterate, you are revisiting -- 



20  the board is revisiting waivers that you'd like to 



21  discuss further.  Those are namely waivers B, C, D, 



22  DB, P, and U.  We just updated those.  Those are the 



23  shaded cells in the waivers chart.  The applicant has 



24  clarified the uses from which he would like a waiver 
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 1  request -- would like to have a waiver from local 



 2  zoning.  In addition, he's added an additional waiver 



 3  request regarding educational uses.  



 4           And in regard to all of this, there are two 



 5  things that I'd like to mention.  So there's been 



 6  some concern about proposed office use or retail use 



 7  at 49 Coolidge.  What the applicant has done is he 



 8  has submitted revised plans that he will present 



 9  tonight that show that he's moving that office space 



10  to the formerly spec'd amenity space on the 



11  420 Harvard lot.  Whatever office space you see on 



12  the floor plans for 49 Coolidge, that is designated 



13  as a leasing management office, and I will read into 



14  the record the building commissioner's opinion.  



15           So there is a waiver request regarding 



16  office use at 49 Coolidge.  The building commissioner 



17  has given you his opinion on that particular request, 



18  and he's also given you an opinion on -- if the 



19  intended use is indeed restricted to the leasing 



20  management office, he can point to that provision in 



21  the bylaw under which that would be acceptable.  So I 



22  think those are the waivers we'll all be -- 



23           MS. POVERMAN:  Wasn't it always for that 



24  purpose?  
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 1           MS. MORELLI:  You know, that is not clear 



 2  to me.  My understanding is that office space at       



 3  49 Coolidge could have been office space for the use 



 4  of the employees of the retail and office space at 



 5  420 Harvard.  



 6           Now, if that's the case, there could be 



 7  some crossover where clients might be using that 



 8  office space.  It might be very hard to enforce that 



 9  separation, and they would need to have a waiver 



10  request for, say, staff use.  If you're going to have 



11  the employees of, say, RE/MAX use office space at 



12  49 Coolidge, or if you're going to have a math 



13  tutoring tenant at 420 Harvard and the teachers 



14  there, the staff there are going to be having office 



15  space at 49 Coolidge, you'd have to grant a waiver 



16  for that use at 49 Coolidge.  



17           Now, we've received letters from Mike 



18  Jacobs, who's a resident of Coolidge and obviously a 



19  40B expert; Jay Talerman, who's an attorney for 



20  concerned residents in the area; as well as the ZBA's 



21  own 40B consultant, Judi Barrett.  And I will read 



22  her comments, but the gist is that if the use is not 



23  permitted for retail or commercial in a T-5 



24  residential district, which it is not, the ZBA cannot 
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 1  grant a waiver for that use.  



 2           So the applicant understands that and has 



 3  modified or clarified the office use at 49 Coolidge 



 4  to be restricted to a leasing management office, so 



 5  someone would be there for the leasing of apartments 



 6  in the project.  That is typically done in 



 7  multifamily complexes, and there is a provision in 



 8  our bylaw in the Use Table for Table 4.07, No. 71, 



 9  that the building commissioner does agree would be 



10  for that use.



11           MS. POVERMAN:  But not for tutoring?  



12           MS. MORELLI:  No, not for tutoring.



13           MS. POVERMAN:  Can I ask the board members, 



14  do any of you have an understanding, or do you share 



15  my understanding that the space in 49 Coolidge that 



16  was designated for office was already just to be used 



17  for -- 



18           MR. GELLER:  Yeah.  That was my 



19  understanding of it too, based on, I think, a comment 



20  we received when we first started going down the road 



21  of introducing 49 Coolidge.  But I think, at the end 



22  of the day, that's what they're doing.



23           MS. POVERMAN:  Yeah. 



24           MS. MORELLI:  However, I want to clarify.  
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 1  You'll notice that in the previously submitted 



 2  waivers list, there were all sorts of provisions 



 3  for -- or requests for waivers from certain uses in a 



 4  residential district.  And in the course of that 



 5  discussion, the applicant was just working on 



 6  different scenarios, being very diligent about -- 



 7  because obviously there is one space that they have 



 8  not leased.  They don't have a perspective tenant 



 9  yet.  So the applicant is just thinking out different 



10  scenarios.  



11           But we just have to clarify that because of 



12  the Jepson case -- this is Jepson versus the ZBA of 



13  Ipswich -- that we really could not -- the ZBA cannot 



14  grant a waiver for office or retail use in a district 



15  that does not permit it.  



16           MS. POVERMAN:  And what was the bylaw 



17  again, the Table of Use?  



18           MS. MORELLI:  So in Table 4.07, Table of 



19  Use, that is Use No. 71.  It should be way down the 



20  end.  



21           And if you'd like me to read for the record 



22  Judi Barrett's opinion -- 



23           MS. POVERMAN:  I just want to read this 



24  first, if I could.
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 1           MS. MORELLI:  It might be easier when we go 



 2  to the table and I read Commissioner Bennett's 



 3  opinion.  I think it might be better to tie that in 



 4  then.



 5           MS. POVERMAN:  Sure.  Sounds good.



 6           MS. MORELLI:  So this is dated -- this is 



 7  to me from Judi Barrett, the ZBA's 40B consultant, 



 8  dated Monday, December 12, 2016, at 11:05 a.m. 



 9           "In my opinion, the board cannot use the 



10  comprehensive permit to allow a commercial use in a 



11  Chapter 40B development unless the use is permitted 



12  in the district.  I think Jepson settles the matter:  



13  'We conclude that when commercial use is permitted on 



14  the property to be developed under the local bylaw or 



15  ordinance, the board, under General Law Chapter 40B 



16  in Sections 20 to 23 has that authority,' and, 



17  'Nothing in General Law Chapter 40B, Sections 20 to 



18  23 expressly prohibits the inclusion of incidental 



19  commercial uses when such uses are permitted on the 



20  proposed property by zoning ordinance or bylaw'" -- 



21  that emphasis is added by Judi -- "'to complement an 



22  affordable housing development.'" 



23           She continues, "The board may grant 



24  dimensional waivers where necessary to accommodate 
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 1  the commercial use and the residential units."  And 



 2  again, she's referring to the Jepson case.  



 3           So what the applicant is going to show 



 4  you -- just to make sure we haven't lost our place -- 



 5  are plans that show how the formerly -- the spec'd 



 6  residential amenity space on the 420 lot will now be 



 7  office use, and the space -- whatever's designated as 



 8  office on the 49 Coolidge lot is intended to be for 



 9  the leasing management office.  



10           Okay.  Just other bits of housekeeping:  At 



11  the last hearing, we did have some outstanding 



12  materials that were expected from the applicant.  



13  Number one, I still need full-sized plans, which the 



14  architect will give me tomorrow.  That's not a 



15  problem.



16           Dan Bennett, the building commissioner, did 



17  get a height calculation methodology from the land 



18  surveyor.  However, he does have questions about how 



19  that was done.  It is a little complicated.  This is 



20  a complicated site, so Mr. Bennett does request 



21  additional time with the applicant to clear that out, 



22  and we would be able to respond at the next hearing.



23           There also is a building code analysis that 



24  the building commissioner had requested, and that is 
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 1  also something that will be discussed in person, the 



 2  applicant and Mr. Bennett.  



 3           Pat Maloney, who's the chief of 



 4  environmental health, is reviewing the rubbish plans 



 5  that indeed have been submitted.  The applicant can 



 6  speak to them if you want.  But Dr. Maloney has been 



 7  a little busy with the licensing, so he will need to 



 8  get to us this week, and not in time for this 



 9  hearing.  



10           The noise management was referenced on 



11  sheet A105, and again, we're going to have both 



12  Dr. Maloney and Commissioner Bennett look at that.



13           There was a site section across the 



14  driveway.  Remember, we wanted some assurance that 



15  any retaining walls or guardrails were not going to 



16  be within 6 feet of the front yard property line, 



17  just to ensure that there are no visual obstructions, 



18  and that looks fine.  We just want to measure the 



19  plans and then comment at the next hearing.  



20           I do have some letters to the ZBA from the 



21  police department, fire department, and Peter Ditto 



22  regarding stormwater that I can read into the record 



23  whenever you wish.  



24           MR. GELLER:  Go ahead.
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 1           MS. MORELLI:  Okay.  So dated December 9th 



 2  from Deputy Fire Chief Kyle McEachern.  "To whom it 



 3  may concern, the Brookline Fire Department has 



 4  reviewed the plans for 420 Harvard Street and      



 5  384 Harvard Street.  As presented, we have no 



 6  objections or concerns at this time."



 7           Dated December 12, 2016, from Deputy 



 8  Superintendent Myles Murphy, traffic division of the 



 9  police department to the Brookline ZBA.  "After 



10  reviewing the latest submitted plans for these two 



11  40B proposals specific to safety from the police 



12  perspective, I don't see any outstanding issues nor 



13  has any been brought to my attention.  I do support 



14  the adding 'no parking this side' signage on Fuller 



15  and Centre Street near the respective developments to 



16  reinforce the current conditions of no curbside 



17  parking."  He is referring to the 40B proposal of  



18  420 Harvard and 40 Centre Street.  



19           And from Peter M. Ditto, director of 



20  engineering and transportation, dated December 12, 



21  2016, regarding 420 Harvard Street stormwater 



22  management update.  "Board members, this memo is to 



23  update the board on the status of the stormwater 



24  management program for the project at 420 Harvard 
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 1  Street.  



 2           "The developer's consultant submitted a 



 3  site feasibility plan dated December 9, 2016, 



 4  showing a conceptual on-site infiltration system.  



 5  The concept plan was reviewed and found to be 



 6  acceptable.  However, the final location and size of 



 7  the system will be determined upon establishment of 



 8  the soil characteristics.  



 9           "Because it appears that the infiltration 



10  system will not be able to handle runoff from the 



11  25-year design storm, an overflow to the storm drain 



12  in Fuller Street will be allowed."  



13           And there is a follow-up letter from 



14  Commissioner Bennett regarding waivers.  I don't know 



15  how you want to handle that, if you prefer to just go 



16  through the waivers and then I can insert his 



17  comments, if relevant.



18           MR. GELLER:  Yeah.  I think that's good.  



19           MS. POVERMAN:  I actually have a question 



20  about Mr. Ditto's.  You may not be able to answer it 



21  now.  But I don't know how common it is if a storm 



22  drainage system is found not to be able to handle a 



23  25-year storm, for it to be allowed to then drain 



24  into a street and the city's storm drainage system.
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 1           MS. MORELLI:  So I've discussed it with 



 2  him.  Obviously, I can't speak to the technical bits, 



 3  but he has -- this has been allowed before.  It is 



 4  allowed.  If you have any questions about why this 



 5  would be permitted or on how many projects it's 



 6  permitted, I will have him respond to that.  But this 



 7  is not uncommon to allow.



 8           MS. POVERMAN:  And I assume that that is 



 9  sort of a standard -- industry standard, that you 



10  look at the 25-year storm.  And I would just think 



11  something we need to address in the future is the 



12  fact that with global warming and reviews I've read, 



13  large downpours are expected much more frequently in 



14  the future, and that I just wondered if he knew of 



15  any changes that were expected to the relevant 



16  standard of whether, you know, 24 years, you know -- 



17           MS. MORELLI:  Yes.  



18           MS. POVERMAN:  -- relevant downpours, etc.



19           MS. MORELLI:  What the baseline would be.



20           MS. POVERMAN:  Right.  If that would 



21  change, and if he had any understanding as to what 



22  that might be.



23           MS. MORELLI:  Sure.  It's nothing that is 



24  pertinent to this case.  
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 1           I also think -- I understand that Peter 



 2  Ditto tends to be very succinct.  It could be that a 



 3  certain percentage is roof runoff where it might be 



 4  clean, so that's not so much of a problem.  It's 



 5  cleaner -- the majority of the runoff is clean.  



 6  That's probably why it's not a problem to have it 



 7  connect overflow to the storm drain in Fuller Street.  



 8  But obviously, I defer to him for the technical 



 9  explanation.  



10           MS. POVERMAN:  And if you could just 



11  confirm from him that -- obviously, he assumed that 



12  if the runoff could go to Fuller Street, the 



13  stormwater drainage system obviously would not be 



14  flowing towards Coolidge Street and therefore damage 



15  people's property on Coolidge Street.  But would it 



16  be sufficient to drain it towards -- 



17           MS. MORELLI:  Yeah.  There can't be any, 



18  like, overflow onto abutters' properties.  The 



19  project team is not asking for a waiver from Town 



20  Bylaw Article 8.26, so the rate of runoff cannot be 



21  increased onto abutting properties.



22           MS. POVERMAN:  Okay.  Thanks.



23           MR. GELLER:  Thank you, Maria.  



24           I want to now bring forward the applicant 
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 1  to give us their updates.



 2           MR. SHEEN:  Thank you, Mr. Chairman.  For 



 3  the record, Victor Sheen on behalf of 420 Harvard 



 4  Street development.  



 5           I just want to sort of follow up on Maria's 



 6  earlier description in terms of a couple of small 



 7  changes that we're making to clarify the uses on the 



 8  ground floor of 49 Coolidge as well as 420 Harvard 



 9  Street.  



10           In reviewing the uses in the last couple 



11  days with Maria and our 40B consultant, we've 



12  determined that accessory use can be allowed versus 



13  principal use, as we were asking waivers from 



14  previously.  So this being an apartment development, 



15  the accessory use will be a management office, as we 



16  fully intend to have on-site.  



17           And so what we've decided to do is, 



18  switching the location of the previous -- sort of the 



19  management office location to 49 Coolidge and then 



20  having sort of more of a back-of-house function that 



21  we had previously thought would have been sort of an 



22  overflow for the RE/MAX offices, and now would remain 



23  on the 420 side versus the 49 Coolidge side.  So 



24  49 Coolidge -- and as we go through the plans, I will 
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 1  show you that portions of the first floor and the 



 2  entirety of the basement would be exclusive accessory 



 3  use only as to the management -- property management 



 4  services.



 5           MS. POVERMAN:  Wait.  I'm sorry.  You said 



 6  that the property management services were being 



 7  moved to -- 



 8           MR. SHEEN:  To 49 Coolidge, entirely.  



 9  Because previously we were splitting between the two 



10  sides.



11           MS. POVERMAN:  Okay.



12           MR. SHEEN:  So in that case, the space 



13  previously identified as the sort of leasing office 



14  and amenity areas will be converted back to primarily 



15  office use.  Because we have no retail frontage, so 



16  it would just be back-of-the-house offices.  



17           MS. POVERMAN:  Okay.



18           MR. SHEEN:  Aside from the uses, the ground 



19  floor remains the same without any dimensional 



20  changes as we had intended previously.  



21           There will be no -- again, there will be no 



22  changes as to the underground garage parking as we 



23  had previously reviewed and commented on.



24           We updated the landscape plans, so now the 
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 1  ground floor background for 420 Harvard has been 



 2  updated to reflect the current footprint -- proposed 



 3  footprint of the building.



 4           The second floor and up have not changed 



 5  from the previous submission.  



 6           In terms of 49 Coolidge, as you can see, 



 7  the light blue portions of it -- 



 8           MS. POVERMAN:  Could you slow down just a 



 9  little bit?  



10           MR. SHEEN:  Sure.  



11           MS. POVERMAN:  So you're on A.  What page?  



12           MR. SHEEN:  107.



13           MS. POVERMAN:  Okay.



14           MR. SHEEN:  So A, 107 lays out the intended 



15  modification to the existing 49 Coolidge single-



16  family home with a ground floor -- portions of the 



17  ground floor would be the leasing office with a stair 



18  that goes down to the lower -- sort of the basement 



19  level.  Currently, the basement level has utility 



20  rooms, a bathroom, and some additional storage.  So 



21  those would be -- those areas would be converted to 



22  an office use along with a first-floor access point.  



23           The rear of the building on the ground 



24  floor and on the second floor will be a two-bedroom 
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 1  unit, as we have proposed previously.  



 2           The grand stair that currently exists 



 3  within the single-family home would lead to the upper 



 4  duplex, which would be a three-bedroom unit, as we 



 5  have shown previously.  



 6           MS. POVERMAN:  Has the square footage of 



 7  the apartments changed?  



 8           MR. SHEEN:  No, no, nothing has changed.  



 9  So the only two changes that we've made on the plans 



10  were simply notation changes as a clarification to 



11  the allowed uses as an accessory use for the 



12  property.



13           The height of the building, nothing changed 



14  on the exterior.  We have submitted additional height 



15  calculations as requested by the building 



16  commissioner, so that will be worked out.  But the 



17  overall height has not changed, so it's just a matter 



18  of the indicative -- relative height to the elevation 



19  of the street, which Dan will comment on.  



20           As Maria indicated before, we included 



21  additional information regarding the railing.  This 



22  is looking towards 44 Fuller.  So we will not have 



23  any sort of visual obstructions to the first 6 feet 



24  or 5 feet -- 6 or 5 feet of the -- 6 feet from the 
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 1  property line, there wouldn't be any obstruction.  I 



 2  can't read it.  Is that 10 feet?  Yeah, so it's 



 3  roughly about 10 feet back -- 16 feet back where the 



 4  railing would -- and technically, we don't 



 5  actually -- we can actually push this back even 



 6  further because the requirement at this point is 



 7  only, I think, 18 inches.  We could actually push the 



 8  railing back further if needed.



 9           The exterior of the building has not 



10  changed since the last proposal.



11           So that's -- I'll go back to the -- maybe 



12  the ground floor so we can go through the waiver list 



13  in a little bit more detail.



14           MS. POVERMAN:  Maria, in terms of the 



15  waiver list, I probably don't have any comments, but, 



16  as you recall, we got it really at the last minute, 



17  so I may have comments just because I actually had a 



18  chance to go through it.



19           MS. MORELLI:  Okay.



20           MR. SHEEN:  So, if you please, I'd like to 



21  go through the revised waiver list.



22           MS. MORELLI:  I'm just going to pull this 



23  up on screen.  



24           MR. SHEEN:  Sure.  
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 1           MS. MORELLI:  I just want to mention, for 



 2  the sake of the public, that the latest, which is 



 3  dated December 12th, has not been posted online, but 



 4  I'm going to pull that up now.



 5           MR. SHEEN:  Should I go through all of it, 



 6  or should I just go through the highlighted portion?  



 7           MS. MORELLI:  So the shaded cells means 



 8  that the board is going to be revisiting those 



 9  particular waivers.  There's also, I believe, a 



10  shaded cell where you have added since we last met.  



11  So let's just start with the shaded, I would 



12  recommend.



13           MR. SHEEN:  So in terms of educational 



14  uses, we had previously been thinking about getting 



15  potentially, like, a Russian school type of tenant 



16  into the 420 Harvard portion of the retail space.  In 



17  discussion with the building commissioner, it is 



18  currently not an allowed use, and we'd like to 



19  withdraw that request.  So the educational use no 



20  longer applies.



21           MS. POVERMAN:  For either property?  



22           MR. SHEEN:  For the property.  



23           MS. MORELLI:  Is that what you discussed 



24  for educational use?  
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 1           MR. SHEEN:  He said that none of the uses 



 2  are currently not allowed -- will not be -- 



 3           MS. MORELLI:  So educational is different.  



 4  So under 40A, educational and religious uses are 



 5  exempt, and let's just -- 



 6           MR. SHEEN:  So we were not clear on that.  



 7  This is waiver 17.



 8           MS. MORELLI:  Okay.  So principal Use 17 is 



 9  trade, professional, or other school conducted as a 



10  private gainful business, so that's not an 



11  educational use.



12           MR. SHEEN:  Right.  I mean, it's a 



13  for-profit math tutoring, so -- 



14           MS. MORELLI:  So if it's for-profit math 



15  tutoring, I don't think that falls under 17, so 



16  that's not the provision you would be wanting a 



17  waiver request.



18           MS. POVERMAN:  Yeah.  I think we'd have 



19  to -- for education, wouldn't it have to be not 



20  for-profit?  I just know under 40A you have to get a 



21  special permit in order to have tutoring in 



22  somebody's home, which is what I see is the 



23  equivalent -- well, not a Russian school.  And my 



24  concern there would be, you know, people dropping off 
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 1  kids and traffic created by kids coming and going.



 2           MR. SHEEN:  So we're getting rid -- we're 



 3  withdrawing our request.



 4           MS. POVERMAN:  Okay.



 5           MR. SHEEN:  The next one has to do with, 



 6  again, on the 49 Coolidge side.  We left Use 21 in 



 7  there, but I think, based on the discussion with the 



 8  building commissioner, that can be -- that's not 



 9  applicable anymore.  It can be covered under 71, so 



10  we would like to withdraw that request as well.  



11           MS. PALERMO:  20 and 21.  



12           MR. GELLER:  Yeah.  The updated chart has 



13  21.



14           MS. MORELLI:  Look at December 12th, what I 



15  handed out.  I'm sorry.  That's waiver B, as in 



16  "Boston."  



17           MS. PALERMO:  So 21 is gone.  Okay.



18           MR. SHEEN:  Right.  B.1 and B.2 are out.  



19           MS. POVERMAN:  Okay.  



20           MR. SHEEN:  The next one, automotive 



21  services and uses, we believe they are required to 



22  build.  So under both the 49 Coolidge parcel, we're 



23  still asking for a waiver for uses 22 and 23 under 



24  49 Coolidge, the T-5 zoning district, and Use No. 22 
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 1  for L-1.  



 2           MS. PALERMO:  I have a question about the 



 3  parking at 49 Coolidge.  Is that now going to be for 



 4  the use of the property management leasing office?  



 5           MR. SHEEN:  Yes.  So they would continue to 



 6  be sort of nonresidential uses -- would be used by 



 7  the property.



 8           MS. PALERMO:  But specifically for the 



 9  leasing office, not for any use at 420?  



10           MR. SHEEN:  That's right.



11           MS. MORELLI:  But just keep in mind that -- 



12  and I don't know if it's easier to go to the garage 



13  level plan where you see that there is the property 



14  line that separates the T-5 district from the L-10.  



15  There are eight parking spaces, and four of those 



16  spaces would be for commercial use, and four of them 



17  would be for residential use.  So that's why 



18  there's -- just because there's overlap, there is 



19  going to be -- there are going to be spaces below 



20  ground that -- on the T-5 side that will be 



21  commercial spaces.



22           MR. GELLER:  Let me ask you a question.  



23  The section that they're citing, Section 22, right, 



24  allows use for any lots -- any other lot located 
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 1  within 1,400 feet.  So is it their ask and is it our 



 2  intent to grant the right to rent out parking to 



 3  third parties, people who are not in either 



 4  49 Coolidge or 420 Harvard?  They're tight on parking 



 5  as it is.  



 6           MR. SHEEN:  Our intention is not to -- 



 7           MR. GELLER:  As I assume. 



 8           MR. SHEEN:  Yeah.  It's for our on-site 



 9  tenants.  



10           MR. GELLER:  But if that's the case, then 



11  there needs to be -- 



12           MS. MORELLI:  Yeah.  I think Use 23 should 



13  cover everything.  If you read, "Parking area 



14  abutting or across the street from a nonresidence 



15  district for the parking of passenger cars of 



16  tenants, employees, customers, and guests of 



17  buildings or establishments in the adjoining 



18  nonresidence district provided no sales or service 



19  operations are performed."  That is allowed by 



20  special permit in the T-5 district, and it is allowed 



21  in the local business district.  



22           MR. SHEEN:  So just to clarify, Use No. 22 



23  is allowed by right under L, so the use -- so the 



24  waiver request for the 420 parcel actually would be 
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 1  withdrawn.   



 2           MR. GELLER:  So you're withdrawing it for 



 3  420 Harvard, so let's now ask the question on 49.  



 4           MS. MORELLI:  I just want to be clear on 



 5  what you're withdrawing.  You're still asking for a 



 6  waiver from Use 22.



 7           MR. SHEEN:  But not for the -- 



 8           MS. MORELLI:  You don't need it for 23.



 9           MR. GELLER:  He doesn't need it.  



10           MS. MORELLI:  Right.  And that's not in the 



11  waivers.  



12           MR. SHEEN:  No.  But 22 is by right under 



13  L.  



14           MS. MORELLI:  That's correct, it is.  I'm 



15  sorry.



16           MS. PALERMO:  So that one is being 



17  withdrawn?



18           MR. GELLER:  Yes.  He doesn't need it.



19           So then the question is on 49 Coolidge, 



20  what does he need?  



21           MS. PALERMO:  Right.



22           MS. MORELLI:  So I'll just explain what is 



23  actually happening.  There are residents at 



24  49 Coolidge.  There are two residential units.  Their 
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 1  parking is going to be on the 420 side below grade. 



 2           MR. GELLER:  I understand that part.  



 3           MS. MORELLI:  And there's going to be 



 4  commercial parking associated with the leasing office 



 5  on 49 Coolidge, which is a residential district.



 6           MR. GELLER:  I understand that.  



 7           The issue is:  All I want to achieve, which 



 8  I believe is what Mr. Sheen wants to achieve, I want 



 9  him to have parking for his project.  I don't want 



10  him to decide that he can make more money by renting 



11  out to third parties who are within 1,400 square feet 



12  of the site.  That's all I want.  



13           MS. PALERMO:  Can that be a condition?



14           MS. MORELLI:  Yes.  I was going to say -- 



15           MR. GELLER:  But I think we need to make 



16  that clear.



17           MS. SCHNEIDER:  But I guess, then, that 



18  raises the question of does a waiver from 23 with 



19  respect to Coolidge get you the same result?  So 



20  let's say we don't give the waiver with respect to 



21  22, but we give it with respect to 23, which we can 



22  do because it's a special permit use, doesn't that 



23  cover you without us having to impose a condition?  



24           MS. PALERMO:  Although, doesn't this relate 
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 1  to an area abutting or across the street?  



 2           MS. SCHNEIDER:  Well, it is abutting 420; 



 3  right?  



 4           MS. PALERMO:  But it's parking for 49.  



 5           MS. POVERMAN:  Or it's parking for 



 6  visitors.  



 7           MS. PALERMO:  No.  It's parking for 



 8  49 Coolidge.  Yeah.  I think we need to clarify it in 



 9  the conditions.



10           MR. SHEEN:  Okay.  Should I go on?  



11           MR. GELLER:  Let's back up for a minute.  



12  So -- because you raised 23.  So for 49 Coolidge, the 



13  ask is Table of Uses No. 22; correct?  



14           MR. SHEEN:  For 49 Coolidge, we're asking 



15  Table of Uses No. 22 and 23.



16           MR. GELLER:  And 23?  



17           MR. SHEEN:  Yes.



18           MR. GELLER:  Okay.



19           MS. PALERMO:  I'm still not clear why he 



20  needs 23.  



21           MR. GELLER:  What is the negative for you?  



22           MS. PALERMO:  Well, we can clarify it with 



23  conditions, but it implies that -- 



24           MR. GELLER:  No more so than 22.
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 1           MS. PALERMO:  Well, to me it implies that 



 2  there could be -- we can clarify with conditions.  



 3  Never mind.  We'll do that.



 4           MR. GELLER:  Okay.  Go ahead.  



 5           MR. SHEEN:  So the next section had to do 



 6  with retail and consumer uses.  We talked in length 



 7  to staff about this one, and we decided to remove any 



 8  waiver requests associated with the 49 Coolidge 



 9  parcel, so that no longer applies. 



10           MS. POVERMAN:  I need to catch up again.  



11  Hold on.  These two copies are driving me nuts.  Let 



12  me just catch up on mine.  



13           But you're withdrawing that, D.1 and D.2?  



14           MR. SHEEN:  So the residential -- on the 



15  residential parcel, the T-5 parcel, we're no longer 



16  asking for any waivers.  So now that's just 



17  nonapplicable.  



18           We are still asking for 38C.  It's 



19  currently allowed by special permit under the L zone.  



20  And 38C has to do with open-air use, other than 



21  commercial recreational facility, seasonal outdoor 



22  seating for a licensed food vendor that does not 



23  exceed six months in each calendar year, and Uses 22 



24  to 28 inclusive, including, but not limited to, the 
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 1  sale of flowers, garden supplies, or agricultural 



 2  produce.  



 3           MR. GELLER:  Explain to us why you would 



 4  need open air -- 



 5           MR. SHEEN:  So one of the tenants that 



 6  we're pursuing is Winston Flowers, and we would like 



 7  to have Winston Flowers -- the ability to display 



 8  potted plants and whatnot whether it is in the 



 9  Harvard Street frontage side of the property or -- 



10  very much the same as -- you know, currently there 



11  are other vendors on Harvard Street that overflows 



12  onto -- 



13           MR. GELLER:  So the Harvard Street side, 



14  what's the distance from the building to the public 



15  sidewalk?  



16           MS. MORELLI:  So let me just look at the 



17  plans.  



18           MR. GELLER:  And I hear what you're saying.  



19  I know Winston Flowers very well.  But I'm not sure 



20  that in practical reality you're going to have a lot 



21  of displays.



22           MS. MORELLI:  Before I get to that, just 



23  remember, the implications of granting this waiver 



24  also affects the courtyard.  
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 1           MR. GELLER:  We understand that.  Believe 



 2  me, if he was talking about the 6 inches in front of 



 3  Harvard Street, I wouldn't be as concerned.  



 4           MS. MORELLI:  I actually don't have my 



 5  scale, but I think it's like 2 feet.  It's not a lot 



 6  of -- 



 7           Do you remember, Dartagnan?  Or you don't 



 8  have a scale?  



 9           MR. SHEEN:  We don't.  But, you know, our 



10  intention is for -- I mean, so let's get to the 



11  elephant -- 



12           MS. POVERMAN:  Well, let me ask one 



13  question.  Is it equal to the space that Model 



14  Hardware has, for example, where they put out all 



15  their shovels?  Because they have a fair amount of 



16  space relative -- do you want to put some flowers out 



17  there?  



18           MS. SCHNEIDER:  Well, I think he wants to 



19  get to the elephant in the room.



20           MR. SHEEN:  So let's put that -- table 



21  that.  



22           Our intention for the courtyard is 



23  primarily -- or exclusively for tenants of the 



24  building use only.  It's not meant for the public.  





�                                                                      32



 1  There are no direct public access to that space.  



 2           MR. GELLER:  Other than the office now.  



 3           MR. SHEEN:  Right.  But the intention is 



 4  not to be in a -- our intention is not to put a food 



 5  vendor out there so they can sell hot dogs six months 



 6  out of the year.  You know, the -- it's for the quiet 



 7  enjoyment of our tenants in the building.  



 8           To the extent that we are courting Winston 



 9  Flowers, you know, I do think that's why we left it 



10  in there as a discussion point, because we do believe 



11  that having a merchant that engages Harvard Street -- 



12  it's a public benefit and it create pedestrian safety 



13  as well as foot traffic.



14           MR. GELLER:  Okay.



15           MS. POVERMAN:  What about the cafe that you 



16  talked about?  



17           MS. SCHNEIDER:  Well, just picking up on 



18  what he said for just a second, though, I mean, it 



19  seems to me that if our concern is about a retail or 



20  restaurant or whatever tenant using what we believe 



21  to be designated open space for the residential 



22  tenants, that's the kind of thing that we could 



23  address in a condition to the decision rather than 



24  beating a dead horse and trying to posit what he may 
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 1  or may not be doing and -- 



 2           MS. POVERMAN:  I'm not sure what you mean, 



 3  because we could just deny the waiver.



 4           MS. PALERMO:  No.  But we can -- 



 5           MS. SCHNEIDER:  There may be some uses that 



 6  we think would be okay.  I mean, I think the idea of 



 7  a flower shop with a little bit of spillover, if 



 8  there's room, is a nice idea.  And I think we do want 



 9  to provide -- 



10           MR. GELLER:  We want this to be a 



11  successful retail space.  



12           MS. PALERMO:  And we can limit the use in 



13  the conditions to the other space and say it's 



14  restricted to the use by tenants and it is prohibited 



15  to use it for a cafe, outdoor use.  



16           MS. POVERMAN:  But I'm thinking about -- 



17  I'm thinking of the neighbors.  You know, are 



18  neighbors going to want -- and perhaps we can hear 



19  them after this.  Are neighbors going to want people 



20  chit-chatting, picking out their flowers, picking out 



21  their -- customers of Winston.  I mean, I love 



22  Winston.  That'd be great.  But picking up their, you 



23  know, little trees or something like that, I think 



24  that could be a major disturbance as to -- 
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 1           MS. SCHNEIDER:  On the sidewalk?  



 2           MS. POVERMAN:  Not on the sidewalk.  In the 



 3  space -- 



 4           MS. PALERMO:  We'll restrict it.  They 



 5  can't use the space for anything other than the 



 6  tenants' quiet enjoyment.  



 7           MS. POVERMAN:  That's fine.  But I thought 



 8  we were talking about the use of the courtyard.



 9           MR. GELLER:  No.  We're talking about the 2 



10  feet from the face of this building to where the 



11  public sidewalk starts on Harvard Street.  That's all 



12  we're talking about.  



13           I will say it plainly and clearly.  I don't 



14  think any one of the ZBA -- and you know what I'm 



15  going to say.  None of the ZBA members are going to 



16  entertain placing commercial uses like hot dog stands 



17  or cafe tables or a skating rink -- 



18           MR. SHEEN:  That's not our intention.



19           MR. GELLER:  -- in the landscaped area.  



20           MS. POVERMAN:  Okay.  Now I understand.



21           MR. SHEEN:  The next one is -- 



22           MS. POVERMAN:  So what does this do to D.1 



23  and D.2?  



24           MS. PALERMO:  It leaves it as he wrote it 
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 1  on this latest, December 12th.



 2           MR. GELLER:  And what will happen is, in 



 3  the discussion of the conditions, we will make it 



 4  clear what the limitations -- assuming we're willing 



 5  to entertain this waiver request, what the 



 6  limitations of the grant are.



 7           MR. SHEEN:  So D.1 no longer applies.  It's 



 8  D.2 for 420 Harvard Street.



 9           The next box has to do with communications.  



10  We're withdrawing that after discussions with staff, 



11  so DB.2 no longer applies.  



12           MR. GELLER:  No Brookline Public Radio 



13  System?  Radio's coming back.  



14           MR. SHEEN:  The next one has to do with the 



15  maximum height of buildings.  As we stated earlier, 



16  the exterior height of the building remains the same.  



17  If this specific -- you know, it's still being shaded 



18  because, I guess, the building commissioner still 



19  needs to review the calculations, the methodology of 



20  the height and the elevation, which we've provided to 



21  him.



22           MR. GELLER:  And, Maria, let me just throw 



23  in -- one point that was confusing to me is -- and it 



24  was sort of assisted by a letter from somebody that 
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 1  we received, which is if there's no change to 



 2  49 Coolidge, why is there a waiver -- 



 3           MS. MORELLI:  So that wasn't updated.  That 



 4  should be crossed out.  There is not going to be any 



 5  height change at 49 Coolidge, so that's not 



 6  applicable.  



 7           What we want to do is be very careful about 



 8  what the height is so you understand what the delta 



 9  is between the regulations and the waiver request.



10           MR. GELLER:  Okay.  Thank you.



11           MR. SHEEN:  So that's correct.  There will 



12  be no change to the exterior height of 49 Coolidge.



13           MS. POVERMAN:  I actually have a question 



14  on G.1 and G.2, now that I have reviewed them.  It's 



15  waivers of a designer review, for example, of 



16  advertising features, the way the sign looks, for 



17  example.  When you, I guess, put it up, they give you 



18  like 20 feet or something like that.  I'm not sure 



19  that we want to have a waiver for that or for the -- 



20           MS. MORELLI:  I beg your pardon.  I believe 



21  that those are exceptions.  So it's a little 



22  confusing, I admit.  Design review requirements 



23  except -- 



24           MS. POVERMAN:  Okay.  Got it.  Then never 
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 1  mind.



 2           MR. SHEEN:  Okay so the next shaded blocks 



 3  has to do with waivers P.1 and P.2.  We believe, 



 4  based on the last conversation with the building 



 5  commissioner, those were required to build.



 6           MR. GELLER:  Can you confirm that, Maria?  



 7           MS. MORELLI:  Yes, that's correct.



 8           Actually, if you go to his original letter, 



 9  he did say -- I'm sorry.  It wasn't P.  



10           Did you say that was P?



11           MR. SHEEN:  P.1 and P.2.  



12           MS. MORELLI:  He actually said it wasn't 



13  applicable.  I think exceptions for -- I'm not sure 



14  why he said that wasn't applicable.  Maybe something 



15  about corner lots where that wouldn't be applicable.  



16  But when I read that particular bylaw, I think it is 



17  applicable.  There are certain -- if you look at 



18  Fuller Street, there is a modal pattern.  



19           MR. GELLER:  Let's double check with 



20  Commissioner Bennett.



21           MS. POVERMAN:  I think there's actually a 



22  typo:  "Devious."  Shouldn't that be "deviant" or 



23  "deviation"?  "Any devious from setback modal 



24  pattern."  
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 1           MR. GELLER:  For those of you who are 



 2  conspiracy theorists.  



 3           MS. PALERMO:  Perhaps the developer can 



 4  explain why he thinks he needs it.



 5           MR. SHEEN:  I can't explain why.  



 6           MS. PALERMO:  Okay.  



 7           MR. GELLER:  It's hard enough for us to 



 8  explain.



 9           MR. SHEEN:  The next one has to do with -- 



10  this one's exception U dealing with minimum 



11  landscaped open space calculations.  We had discussed 



12  keeping the two parcels separate.  This is why we 



13  decided to keep them separate, so we can clearly 



14  identify the lot area for 49 Coolidge being 3,105 



15  square feet of lot.  We're maintaining approximately 



16  1,400 square feet of landscaped open space, which 



17  includes 1,040 square feet of hard surface area.  And 



18  so we are adding a waiver -- I believe it's the 



19  definition -- in the definition section there was a 



20  30 percent -- a maximum of 30 percent hard surface 



21  area of the total landscaped area requirement, so 



22  that's why those additional calculations were added.  



23           For the 420 Harvard side, there was about 



24  10,851 square feet of lot area, and we'll have 1,516 
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 1  square feet of landscaped open space, inclusive of 



 2  1,045 square feet of hard surface area.  



 3           So on the 49 side, even though we are 



 4  above -- we're at 45 percent of landscaped to total 



 5  area, but we are 74 percent hard surface area of the 



 6  total landscaped area, so that's why we would need a 



 7  waiver request.



 8           MS. MORELLI:  I just want to ask the 



 9  applicant, does your landscape architect intend to 



10  submit a more detailed landscape plan?  



11           MR. SHEEN:  I think the current -- or the 



12  updated plan that we are including in the package is 



13  sufficient to illustrate the intention of the 



14  courtyard area.  We will submit the additional 



15  working drawings as part of the building permit 



16  process to the building inspector.  



17           MS. MORELLI:  They would actually have to 



18  also go to the assistant director for regulatory 



19  planning.



20           MR. SHEEN:  Sure.



21           MS. PALERMO:  I'm sorry, but you may have 



22  already told us this a while ago.  Do we know what 



23  the hard surface is going to be?  



24           MR. SHEEN:  So we believe, as indicated in 
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 1  the example material, the pictures, we believe those 



 2  hard surface areas will be large-format pavers.  



 3           MS. PALERMO:  Will be -- excuse me?  



 4           MR. SHEEN:  Will be pavers.  



 5           MS. PALERMO:  And made out of what?  We 



 6  don't know.  This could be covered in conditions, 



 7  perhaps.  You know, I want some level of -- 



 8           MS. MORELLI:  So the less they provide in 



 9  the plans -- remember, when they provide construction 



10  drawings, there has to be a sign-off for their 



11  building permit.  Anything that they're not providing 



12  on the plans -- there is the discretion -- the 



13  assistant director for regulatory and planning has 



14  the discretion.  She will be reviewing and approving 



15  the plans.  But we just have to make sure in the 



16  conditions that she has the authority to review and 



17  approve -- not just review the plans.  



18           MS. PALERMO:  Materials.



19           MS. MORELLI:  That's correct.



20           MR. SHEEN:  So as you can see from the 



21  sketches from our landscape architect, there will be 



22  landscape buffers along the 45 Coolidge properties, 



23  and we are also in discussion with the owners of    



24  45 Coolidge as well as 44 Fuller to provide 
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 1  additional landscape buffering that may be needed to 



 2  further mitigate the impact.  



 3           But the intention is to have a certain 



 4  amount of hard surface area, because remember, this 



 5  is actually above the parking garage, so we will 



 6  likely have to raise portions of the landscaped area 



 7  as planters in order to provide the soil depth.  



 8  Hence there's -- you know, a portion of the ground 



 9  floor surface will remain as sort of impervious.



10           So I believe the remaining items were 



11  previously discussed.  



12           MS. MORELLI:  Except for HH regarding 



13  partial demo at 49 -- demolition.  



14           MR. SHEEN:  Oh, yes.  So we are withdrawing 



15  our demolition waiver for 49 Coolidge because we 



16  believe we will qualify under the existing 



17  percentage.  I think it's 25 percent for elevation, 



18  so we wouldn't need a waiver for that.  So HH.1 would 



19  be withdrawn.



20           MS. POVERMAN:  There's DD.1 and 2, which is 



21  enforcement, and I thought that was supposed to be 



22  withdrawn.  



23           MS. MORELLI:  I believe you denied that.  



24  So the cross-out in there means that -- anything that 
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 1  was crossed out, that reflects the board's vote as of 



 2  the November 30th hearing, so we did not grant the 



 3  waiver.  Oh, for DD.  That should be crossed out.  So 



 4  that is denied.  DD is denied.



 5           MR. GELLER:  Okay.  Thank you. 



 6           Okay, Board, let's very briefly run through 



 7  any comments -- remaining comments we have.  I think 



 8  we've addressed most of the issues.  



 9           Let me say this, for my own summary:  I am 



10  generally okay, subject to the things that need 



11  further definition, like height, from the building 



12  commissioner.  And also subject to conditions that 



13  effectively limit the use -- I'm sorry -- the parking 



14  to the two properties.  



15           And, Lark, you also had some language that 



16  you wanted in a condition on pavers or whatever.



17           MS. PALERMO:  Well, I think Maria made the 



18  suggestion that we specifically authorize or require 



19  the approval of the assistant director as to the 



20  materials used for the hard surfaces in the 



21  landscaping.  



22           MR. GELLER:  That's fine.  I'm fine with 



23  that.



24           And then the last one was the limitation on 
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 1  the use of -- it was under Section 38C -- along 



 2  Harvard Street in front of the retail space, making 



 3  it clear that that -- the open space -- 



 4           MS. SCHNEIDER:  Well, do we want to frame 



 5  it a different way, though?  I mean, I agree with you 



 6  in terms of the concept, but I feel like we need a 



 7  better way to phrase it.  To say that the courtyard 



 8  and open space shall be limited to the use of 



 9  residential -- do we want to do residential tenants 



10  or all tenants of the building?  I don't want to 



11  prohibit people who are working there from taking 



12  their lunches outside, for example.  



13           MR. GELLER:  I don't have an objection.



14           MS. SCHNEIDER:  I mean, because that's -- 



15  we sort of avoid getting into:  Is there room on 



16  Harvard?  What's the use?  How much space can they 



17  take up?  So I would rather, and I think it's 



18  probably more protective of the neighborhood for us 



19  to have a condition that limits that courtyard to 



20  tenants of the building, residential and commercial.



21           MS. MORELLI:  Just to be clear, since they 



22  have been -- the applicant has been very specific 



23  about a possible use like Winston Flowers.  You know, 



24  the possibility that there could be some excess -- 
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 1  there could be inventory put back there.  You don't 



 2  want -- 



 3           MR. GELLER:  "Put back there."  



 4           MS. MORELLI:  In the courtyard.  



 5           MS. PALERMO:  No.  I think that's exactly 



 6  why Johanna's suggestion is the one that I would 



 7  agree with, and that is that the courtyard's use is 



 8  limited exclusively to the residential tenants, 



 9  period, as a condition.  



10           MS. SCHNEIDER:  The intent of that space, I 



11  think, was always to meet the -- 



12           MS. MORELLI:  I heard "tenant."  I didn't 



13  know if you meant the retail -- 



14           MR. GELLER:  Well, wait.  Johanna's comment 



15  was if somebody from, for instance, the office or 



16  from the retail space wants to sit outside to eat 



17  their lunch, that's saying they can't do that.  Are 



18  you prohibiting them from -- 



19           MS. PALERMO:  No.  I think there's a better 



20  way to get at it.  I think, you know, residential 



21  tenants and -- for the, you know, enjoyment -- you 



22  know, the quiet enjoyment -- 



23           MR. GELLER:  The use is a noncommercial use 



24  within -- it's a soft use within that open space.
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 1           MS. PALERMO:  Right.  But, again, what I'm 



 2  suggesting is if we say that the courtyard -- we are 



 3  conditioning our comprehensive permit on restricting 



 4  the use of the courtyard for the quiet enjoyment of 



 5  the residential tenants and employees of the 



 6  commercial tenants.



 7           MS. SCHNEIDER:  Yes.  



 8           MR. GELLER:  Okay.  Anything else on 



 9  waivers?  Comments?  



10           No.  Okay, thank you.  



11           Okay.  So, Maria, for the next hearing -- 



12  or precedent to the next hearing we'll get a 



13  cleaned-up -- 



14           MS. MORELLI:  You will get a cleaned-up 



15  waivers list, yes.



16           MR. GELLER:  Sometime before, say, 5:00?  



17           MS. MORELLI:  How about tomorrow?  



18           MR. GELLER:  Okay.  I want to invite 



19  members of the public now to offer testimony.  Again, 



20  I would ask that you focus on the topics for this 



21  evening's hearing, which is review of the waiver 



22  requests as well as the proposed conditions that have 



23  been circulated.  



24           Again, if you do wish to speak, speak into 
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 1  the microphone that is at the dais.  Start by giving 



 2  us your name and your address.  



 3           Is there anybody who wants to speak?  



 4           MR. MCMAHON:  For the record, Colm McMahon, 



 5  45 Coolidge Street.  



 6           Just a brief note:  So the applicant has 



 7  said that they will -- they've committed to working 



 8  with abutters to achieve acceptable and effective 



 9  screening between the properties and the abutting 



10  neighbors.  We think it would be worthwhile having 



11  some summary note in the conditions to ensure that is 



12  carried out.



13           MR. GELLER:  Thank you.



14           Anybody else?  



15           KAREN:  I'm Karen.  I'm currently living on 



16  Babcock.  And I just -- you know, I love community, 



17  and I don't have one anymore where I'm living, and 



18  that's the problem.  



19           But I also live in a great building.  We 



20  don't hear our neighbors in the building because it's 



21  insulated in the walls.  Apparently, there's metal in 



22  the walls for the fire codes, but it also acts as an 



23  insulator.  And when I move, I don't want to hear my 



24  neighbors either, so pay attention to the 
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 1  construction.  Thank you.



 2           MR. GELLER:  Thank you. 



 3           Anybody else?  



 4           MR. BENNETT:  Fred Bennett, 32 Coolidge.  



 5           I think it's Condition No. 57.  I didn't 



 6  memorize the whole text, but it's something along the 



 7  lines of a revision can be submitted and must be 



 8  approved by the committee.  That's fine with me.  I 



 9  think provisions are appropriate for situations like 



10  this.



11           However, I think it's not worded 



12  sufficiently to cover -- you know, what if the 



13  developer -- the applicant decided, well, maybe I 



14  need a revision to add a sixth floor after all.  So 



15  that's my concern.  I'd like to go on record as 



16  having expressed that.  



17           MR. GELLER:  I'm not going to let you go.  



18  Go through it again.  



19           MR. BENNETT:  Sorry.  I'm a little hoarse 



20  today.



21           My concern is that -- I think it's 



22  Condition No. 57, which sort of says that the 



23  applicant can request a revision -- submit revisions 



24  later for review by this board, I believe?  
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 1           MR. GELLER:  Yeah.  I think what it 



 2  actually says is that if the applicant revised any of 



 3  his plans, gotta come back to us.



 4           MR. BENNETT:  Right.  Okay, yes.  Okay.  



 5  Then I guess my concern is that he can come back and 



 6  say, well, I couldn't get it right the first time.  



 7  I'd like to add a sixth floor or I'd like to 



 8  extend -- you know, build another -- I think it's 



 9  kind of too open-ended, the way the condition is 



10  worded.  That's all.  



11           MR. GELLER:  It's the language we typically 



12  see because we want them to come back to us if they 



13  propose any revisions.  



14           MS. SCHNEIDER:  I don't think that legally 



15  we can add a condition that constrains the ability of 



16  a future board -- their discretion to revisit -- 



17  revise a proposal.  



18           MS. POVERMAN:  But there are restrictions 



19  as to whether or not something is a substantial 



20  change to a plan.  Then, yeah, there have to be a 



21  whole bunch of hearings again.  So it's not like we 



22  could say, yeah go for it.  



23           MR. BENNETT:  I guess you addressed my 



24  concern, then.  Very good.  Thank you.  
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 1           MR. GELLER:  Thank you.  



 2           Anybody else?  



 3           MR. SHAW:  Hi.  I'm Sloat Shaw.  I live at 



 4  Thorndike Street -- 88 Thorndike.  



 5           And I just wanted to point out that 



 6  wonderful as Winston Flowers is -- I love Winston 



 7  Flowers -- we don't know how long Winston Flowers 



 8  would stay as a tenant, and we don't know how long 



 9  anybody would stay as tenants.  So I think that 



10  having these kinds of wonderful ideas is something to 



11  just have with a grain of salt because it could very 



12  well be a tenant that might not work out in the area.  



13  So I wanted to put that in as a notice.  



14           And I'm really concerned with the setback 



15  on Harvard Street and the trees on Harvard Street and 



16  also the setback with the neighbor that's on Fuller 



17  Street.  And I think that that setback seems a little 



18  soft to me, so I want to put that concern on both 



19  sides, and the trees there.



20           MR. GELLER:  Thank you.



21           Anybody else?  



22           (No audible response.)  



23           MR. GELLER:  No.  Okay.  



24           So I want to ask the board members to 
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 1  take -- we did get an -- well, we have a couple of 



 2  copies of the conditions list, so, unfortunately, I 



 3  think what we're going to have to do is we're going 



 4  to have to go back and forth so -- I say that only 



 5  because I've made notes.  



 6           So there is -- there was circulated, in 



 7  addition, a red-lined -- for those of you who have 



 8  color -- 



 9           MS. PALERMO:  But dated -- 



10           MR. GELLER:  Dated today's date, which 



11  included the comments from the applicant.



12           MS. POVERMAN:  Okay.  



13           MR. GELLER:  So that's why I say you've got 



14  to look with both eyes.



15           So before we strictly get to the 



16  conditions, I just want to make sure that if people 



17  have comments to the content -- so procedural 



18  history, references to the plans and schedules and 



19  specs that have been replied upon, as well as the 



20  factual information that is being laid out, and then 



21  the findings, all of which precede the decision 



22  component, does anybody have any comments?



23           MS. MORELLI:  I have one comment regarding 



24  the procedural history where there's specific square 
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 1  footage.  I just want to measure the plans in regard 



 2  to the retail and office space.  That's why I'm 



 3  getting the full-sized plans.  I probably will be 



 4  revisiting them.  



 5           MR. GELLER:  Okay.  



 6           Maria, in terms of No. 12, "the board 



 7  relies, in part, on town staff technical review."  



 8           MS. MORELLI:  I think we probably want to 



 9  say "considered and accepted."  



10           MS. POVERMAN:  I would rather just say 



11  "considered."



12           MS. MORELLI:  "Considered."  



13           You wanted to add "in part"?  



14           MR. GELLER:  Uh-huh.  



15           MS. SCHNEIDER:  Well, if it's 



16  "considered" -- 



17           MR. GELLER:  Yeah.  "Considered" means that 



18  it's not exclusive.  



19           MS. SCHNEIDER:  Yeah.



20           MR. GELLER:  14, second line, "submitted 



21  extensive oral and written testimony with respect to 



22  the original project and the project."  



23           MS. POVERMAN:  Can I have another little 



24  fill in that same paragraph?  The last thing, in 
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 1  addition to, "height, scale feasibility of the 



 2  parking plan," put "safety, traffic, and site 



 3  circulation."  



 4           MR. GELLER:  Under findings, Finding 6, 



 5  this is referencing a distance from the 



 6  Boston/Brookline town line to Boylston Street.  I 



 7  would suggest that a more accurate statement, and 



 8  particularly one that we would consider, would have 



 9  been Beacon Street.  



10           MS. SCHNEIDER:  But this is Cliff Boehmer's 



11  testimony.  



12           MR. GELLER:  Was it to Boylston Street?  



13           MS. SCHNEIDER:  Yeah.  Wasn't it?  



14           MS. MORELLI:  It was to Boylston Street.  I 



15  think even also when I gave a presentation on behalf 



16  of the planning board, it was from the Boston line 



17  all the way to Route 9.  



18           MR. GELLER:  Will you just double check 



19  that?  



20           MS. MORELLI:  I'm positive he said -- yes.  



21           MS. POVERMAN:  Because he was discussing 



22  the buildings in Brookline Village, past Beacon 



23  Street.  



24           MS. MORELLI:  That's why he said "mostly."  
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 1  I mean, there are some pockets where you might have a 



 2  four-story, like, dental building at 209 Harvard 



 3  Street.  But that's why the word "mostly" -- 



 4           MR. GELLER:  And Brookline Village is also 



 5  entirely restrictions.  



 6           Okay.  Finding 10, were there meetings with 



 7  anyone else?  You've listed two buckets.  Anybody 



 8  else?



 9           MS. MORELLI:  Well, staff does not 



10  participate in community meetings where the applicant 



11  is meeting with residents, so I'm just noting that 



12  those took place.  



13           MR. GELLER:  This is a finding.  Did the 



14  applicant meet with anybody else?  



15           MS. MORELLI:  The applicant would have to 



16  speak to that.



17           MR. GELLER:  Did you just meet with the 



18  Fuller Street residents and Coolidge Street 



19  residents, or were you meeting with the neighbors?  



20           MR. SHEEN:  We were meeting with the 



21  immediate neighbors, abutters as well as -- which 



22  include The Butcherie, including several of the 



23  businesses along Harvard Street.  



24           MR. GELLER:  Okay.  
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 1           MS. MORELLI:  But you might have also 



 2  attended a community meeting with more than just the 



 3  abutters.  Is that true?  



 4           MR. SHEEN:  Yes.  



 5           MS. MORELLI:  We just want the findings to 



 6  be accurate because the applicant went above and 



 7  beyond the ZBA's charge in regard to modifying the 



 8  project, and that was due to meeting with neighbors.  



 9           MR. SHEEN:  Yeah.  We held a number of 



10  meetings with abutters and as well as -- I believe 



11  the first meeting was at Mike's house.  I don't have 



12  the sign-in sheet, so to my knowledge, there were 



13  more than the immediate abutters that I recognized 



14  through my communication, beyond my -- 



15           UNIDENTIFIED AUDIENCE MEMBER:  I live in 



16  that neighborhood, and it's the first time that I've 



17  heard -- 



18           MR. SHEEN:  We did not organize that 



19  meeting.  It was organized for us.  But there were 



20  residents beyond the immediate abutters of 44 Fuller 



21  and 45 Coolidge and -- 



22           UNIDENTIFIED AUDIENCE MEMBER:  It was 



23  abutters plus one household.



24           MR. ENGLER:  Doesn't matter. 
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 1           MR. GELLER:  Paragraph 13, "site control is 



 2  a matter solely within the purview of the subsidizing 



 3  agency."  No?  



 4           MS. SCHNEIDER:  It's not in our discretion.  



 5           MS. POVERMAN:  But I think there were 



 6  questions about whether or not -- maybe it's not 



 7  worth addressing here, but there were questions 



 8  raised as to whether or not there was site control.



 9           MS. SCHNEIDER:  But these are findings.  



10           MS. POVERMAN:  Never mind.



11           MR. GELLER:  Paragraph 17, "The applicant 



12  testified that the project's two parcels would be 



13  placed in common ownership after a building permit is 



14  issued."  Did they also testify that they would be 



15  maintained in common ownership?



16           MS. MORELLI:  I believe that is a 



17  recommendation of the building commissioner.  I don't 



18  recall that.  I would have to look at the transcript 



19  to know if that was actually something the 



20  applicant -- they didn't object to that condition 



21  that it remain in common ownership in perpetuity.  



22           MR. GELLER:  Okay.  Did the board make a 



23  finding that the project is not conducive to 



24  restaurant tenants?  That's a large animal.
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 1           MS. MORELLI:  Okay.  So let's back up to 



 2  Condition 19, because the applicant has -- let me 



 3  just read it.  "The applicant has stated that retail 



 4  space will not be used for food preparation or 



 5  production, including restaurants and cafes."  And 



 6  the applicant change is, "including restaurants and 



 7  excluding cafes."  



 8           I don't know if in our waivers list, if 



 9  there was any granting of waivers allowed for cafes.



10           MR. SHEEN:  So just to sort of clarify 



11  that, currently in the L district, restaurant and 



12  cafe is allowed use.  We're not asking waivers under 



13  that condition.



14           MR. GELLER:  Restaurants and cafe, okay.



15           MS. MORELLI:  However, the -- I'm awaiting 



16  the letter from the chief of environmental health 



17  regarding the rubbish plan.  And the reason why I 



18  mention this is because there's no parking provided 



19  for any retail customers.  Okay?  That could be an 



20  issue for restaurant use. 



21           Also, there were several comments where 



22  some ZBA members were very concerned about there 



23  being restaurants on-site.  



24           In addition, if there were restaurants or 
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 1  cafes, that would have some bearing on the trash 



 2  management plan, which I have not seen a letter. 



 3           MR. GELLER:  I'm not sure we've made a 



 4  finding -- I understand they're not asking for a 



 5  waiver.  I just don't know that we made that finding.



 6           MS. MORELLI:  Okay.  I can look at past 



 7  transcripts and provide -- 



 8           MR. SHEEN:  So we did have a conversation 



 9  with Pat Maloney regarding the possible cafe use 



10  on-site and are awaiting his formal submission of his 



11  comments.  



12           Our initial feedback up from him was that 



13  there needs to be a separation of trash, so there 



14  wouldn't be any combination of, you know, cafe trash 



15  intermixed with residential trash.  So trash 



16  segregation was his requirement.



17           MR. GELLER:  You've actually stumbled on 



18  something I actually do know about.  So, you know, 



19  there are largely two kinds of what you'd call 



20  restaurant/cafes:  ones that need venting, so there's 



21  cooking, and those that have no cooking, so there's 



22  no venting requirements.  And I assume that you mean 



23  the latter.



24           And then the secondary issue is:  What do 
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 1  you do with all the trash?  Because when you have 



 2  residential components with restaurant components, 



 3  the one thing you don't want to do is have shared 



 4  trash because of the intensity of restaurant trash 



 5  storage as well as pickup.  And depending on the 



 6  nature of your space, what you frequently wind up 



 7  doing is, in particular within your lease, you 



 8  mandate that they have to maintain cold trash storage 



 9  within the premises.  And then you also mandate the 



10  methodology by which there's pickup.  And, you know, 



11  it's got to be short-lived and clean.  



12           MR. SHEEN:  To answer your first question, 



13  our intention is not to have a high-intensive 



14  professional kitchen.  You know, we fully appreciate 



15  the concern of ventilation as an issue, as well as 



16  trash management in a high-intensive professional 



17  kitchen.  That's not our intention.  



18           We do believe a small cafe, as part of the 



19  retail space, is conducive to pedestrian traffic and 



20  the activation of Harvard Street in general.  And as 



21  such, that we can imagine a cafe, not dissimilar to, 



22  perhaps, Athens or 4A, that does the baking off-site, 



23  but they do provide coffee and pastries to the extent 



24  that you would heat it up.  It wouldn't be heated up 
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 1  in a professional kitchen, but it's thorough -- 



 2           MR. GELLER:  Microwaves.  



 3           MR. SHEEN:  Yeah.  



 4           MS. POVERMAN:  I'm still -- I mean, how 



 5  would we handle the trash?  I mean, I do recall us 



 6  basically saying, you know, we don't want cafes there 



 7  based, in large part, on, in my recollection, the 



 8  neighbors' concerns.  With food waste, there's also 



 9  the possibility for rats, etc., etc.  And if we don't 



10  deal with waste concerns now, when would we ever deal 



11  with them?  



12           MR. SHEEN:  I think that's why we're 



13  waiting on the comments from the waste management 



14  staff, because we proposed that.  And based on the 



15  comments that we got back, it was a reasonable 



16  condition in terms of the waste separation.  There 



17  may be other conditions that we have to provide, 



18  but -- 



19           MS. POVERMAN:  But then we also have to 



20  see, you know, where it's going to go on the plan in 



21  addition to, you know, where these -- the current 



22  cubic foot whatever.



23           MR. SHEEN:  Sure.  So right now the trash 



24  room is oversized for this intensity of residential 
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 1  use, and we will address the cubic foot, you know, 



 2  trash bins that will be required in the event that a 



 3  small cafe were to be part of the program.  



 4           Currently, the proposed trash management 



 5  and recycling management is on a weekly basis, given 



 6  the small intensity of this project.  In the event 



 7  that a cafe were to be included, you know, we'll work 



 8  with staff and increase -- potentially increase the 



 9  frequency of trash pickup.



10           MS. SCHNEIDER:  And I think that's 



11  something that we can put in a condition, that if a 



12  cafe -- I mean, it's an allowed use by zoning, so 



13  it's not really up to us to regulate what's an 



14  allowed use.  



15           But if we're worried about trash impact, I 



16  think we could have them come back and run it through 



17  the town in the event that there is -- 



18           MR. GELLER:  And, frankly, it does get run 



19  through licensing.  And they're going to have to 



20  establish to the satisfaction of the licensing board 



21  adequate trash -- all of the conditions that 



22  typically would be required is going to be reviewed.



23           MS. PALERMO:  Even if it's an allowed use, 



24  aren't we allowed to condition that use as part of 
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 1  the comprehensive permit?  



 2           MR. GELLER:  We are.



 3           MS. PALERMO:  So we could say that we are 



 4  conditioning it on a use that would not exceed the 



 5  cafe description and wouldn't require ventilation or 



 6  a full kitchen, what the developer has already said.  



 7           MS. SCHNEIDER:  But I think what's 



 8  interesting -- I mean, I don't see -- and, you know, 



 9  I don't pretend to know every detail of the bylaw, 



10  but I don't see a definition in there that 



11  distinguishes between restaurant and cafe.  



12           MS. PALERMO:  There isn't, no.  Was just 



13  reading it.  Which is why -- 



14           MS. SCHNEIDER:  No.  I'm agreeing with you, 



15  that we should give some thought to whether or not we 



16  want to make our own delineation so that -- because I 



17  think we agree -- and I think the applicant is on the 



18  same page here too -- that a cafe could be very 



19  desirable in this location.



20           MR. SHEEN:  I think it really comes down to 



21  a professional kitchen versus nonprofessional 



22  kitchen.  



23           MS. PALERMO:  And potentially the 



24  ventilation.
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 1           MR. SHEEN:  That's right.  



 2           MS. PALERMO:  So if we find a way to define 



 3  that and we all agree, then we could condition it 



 4  that that not be the use.



 5           MR. ENGLER:  Mr. Chairman, it's almost 



 6  procedural, but there's always, in my mind, a blur 



 7  between findings and conditions, because findings are 



 8  not conditions.  And if they're not consistent, then 



 9  what are they if they're not picked up in conditions?  



10  But they shouldn't be conditions.  



11           And I think you have two findings here,  



12  Nos. 20 and 22, "Parking on the site will not be 



13  provided to customers of commercial spaces."  That's 



14  not a finding.  That's a condition.  And Maria's 



15  written pretty well in the other findings, the board 



16  has found this, the applicant says that.  But then 



17  you turn into this language.  



18           And it also says, "The board has determined 



19  that the project is not conducive to restaurant 



20  tenants."  Well, that's going to be a condition, if 



21  that's the case.  It's blurry to me, what's a 



22  finding, what's a condition.  But certainly number 



23  20, to me, sounds very much like a condition.



24           MS. POVERMAN:  I have a question about that 
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 1  one.



 2           MS. MORELLI:  I worded it really 



 3  improperly.  But the applicant -- I should just say 



 4  the applicant stated that parking on the site would 



 5  not be provided to -- or parking would not be 



 6  provided to customers of the commercial spaces 



 7  on-site.



 8           MR. GELLER:  I actually would say that as 



 9  someone who's interested in the enforcement of this 



10  thing, I would want to have conditions.  I don't want 



11  any ambiguity.  



12           MS. MORELLI:  So take it out of findings?  



13           MS. SCHNEIDER:  I think we can have it in 



14  both places.  The applicant made a statement -- and 



15  Mr. Engler, thank you for pointing out we probably 



16  need it in both places.  We'll add it as a condition.



17           MS. POVERMAN:  Is that 22?  



18           MR. GELLER:  Yeah.  Well, first of all, I 



19  think that 22 should just come out because I don't 



20  think we made that finding.  If we're going to add a 



21  condition -- 



22           MS. POVERMAN:  Yeah, I agree.  



23           MR. GELLER:  20, on the other hand, Johanna 



24  is correct.  
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 1           Okay.  Now we can actually review 



 2  conditions.  What I'd like to do is -- obviously, 



 3  let's take them in order.  If people do not have 



 4  comments, let's just keep going, just continue.  



 5  Let's skip anything to which there are not comments.  



 6  If you have comments as we go, yell them out.



 7           MS. POVERMAN:  Jesse, I have a question.  



 8  If we're going to add conditions, do we do that at 



 9  the end of the discussion?  



10           MR. GELLER:  Yes.



11           MS. SCHNEIDER:  Do you mean beyonds those 



12  that we've already discussed?  



13           MR. GELLER:  Yes.  I simply have a 



14  question.  In No. 2, Maria, so you've got two 



15  buildings here.  How are the affordable units 



16  addressed on a building-to-building basis?  



17           MS. MORELLI:  In terms of the distribution 



18  across the unit size?  



19           MR. GELLER:  Yes.



20           MS. MORELLI:  We have a condition -- 



21           MR. GELLER:  Well, I know across the unit 



22  size, but you've got two properties.  Are you -- for 



23  instance, let's say we were a clever developer, would 



24  we put all of the affordable housing at 49 Coolidge?  
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 1           MS. STEINFELD:  That's ultimately a 



 2  determination by DHCD or the subsidizing agency.  



 3  It's not within your purview or the developer's.



 4           MR. GELLER:  Okay.



 5           Anybody have any comments?  



 6           MS. PALERMO:  I actually have -- on the 



 7  description at 49 Coolidge, unless I'm mistaken, I 



 8  think he said that there was 1 two-bedroom unit on 



 9  the first floor.  Is that right?  



10           MR. SHEEN:  So there are two residential 



11  units in 49 Coolidge.  It would include a two-bedroom 



12  duplex and a three-bedroom.



13           MS. PALERMO:  Right.  That's what I thought 



14  you said.  So in other words, the total bedroom per 



15  unit type should be two on the one that's two 



16  bedrooms and three on the one that's got three 



17  bedrooms; is that right?  



18           MR. SHEEN:  That's correct.



19           MS. PALERMO:  Okay.  Thank you.  



20           MR. SHEEN:  You're talking about No. 3?



21           MS. PALERMO:  I am.  The chart.  



22           MR. GELLER:  Right.



23           MS. POVERMAN:  Do we have any more 



24  specificity as to dens, bed numbers, etc.?  
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 1           MR. SHEEN:  Sure.  I think we went through 



 2  the one-bedroom dens.  The dens are sized below the 



 3  qualification of the bedrooms, so they would actually 



 4  not -- 



 5           MS. MORELLI:  So the dens -- if there's a 



 6  room that is at least 100 square feet, our bylaws 



 7  classify it as a bedroom.  That's why the full-sized 



 8  plans, I just need to measure it myself and that's 



 9  why I'm just going to leave a -- I'm sure the 



10  applicant is correct but, just to be thorough, I'd 



11  like to just review that.  



12           MS. POVERMAN:  How many square feet do you 



13  say they are?  



14           MR. SHEEN:  95.



15           MR. BROWN:  We did size them. 



16           MS. POVERMAN:  And that's inside wall to 



17  inside wall?  



18           MS. MORELLI:  Actually, it's the center.  



19           MR. GELLER:  It has to have a closet to be 



20  a bedroom.  



21           MS. MORELLI:  I know the building code has 



22  a specification, and sometimes our local regs differ 



23  a little bit from the state regs, so I'm just going 



24  with how we treated it in past 40Bs.
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 1           MS. PALERMO:  Okay.



 2           MR. GELLER:  Next, 11A and B.



 3           MR. ENGLER:  Chairman, could I back up back 



 4  to a general issue?  From six to eleven -- which I 



 5  know Maria's not going to be happy to hear this, but 



 6  this is a question I have generally, and I'm looking 



 7  for simplicity.  And you have five or six conditions 



 8  that the applicant is supposed to go to all these 



 9  different people in the city.  And let's say we're 



10  tied up in court.  Mike Jacobs has tied us up for 



11  nine years, and we come back and all these positions 



12  have changed.  There's no assistant director of this 



13  or that.  And who do you go to see?  



14           My 40B experience says the applicant turns 



15  in the completed drawings to the building 



16  commissioner who can go to anybody he wants to review 



17  the landscape, the transportation, everything, and 



18  issue a building permit.  And to identify six or 



19  seven different people in the community that the 



20  applicant has to go to, it seems to me it could cause 



21  confusion in future years.  Who are you really 



22  supposed to see?  The building commissioner looks at 



23  the codes, the consistency of the plans on file, and 



24  asks staff about reviewing all the details.  
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 1           So I'm only raising that almost as a 



 2  procedural issue, not to have all these separately 



 3  identified that way.



 4           MR. GELLER:  It's an interesting question.  



 5  Nobody's asked that before.



 6           MR. ENGLER:  I think it's true for all the 



 7  applications that you're facing, because it says the 



 8  same thing in all of them.



 9           MR. GELLER:  Right.  Because it is 



10  consistent with what we've put into all the 



11  decisions, as far as I know.



12           MS. MORELLI:  So the building commissioner 



13  doesn't look at the site plan review that DPW has the 



14  expertise.  So there are -- the town has processes.  



15  Okay?  This isn't about going to the transportation 



16  board or other boards.  This is going to -- 



17           MR. GELLER:  He's asking a different 



18  question.  He's actually asking an interesting 



19  question, which is:  What if he gets tied up for 10 



20  years in litigation, and at the point at which he 



21  prevails, he goes to pull his permits but he's got 



22  these conditions where he has to go to a specified 



23  department head?  And what if the town, in its 



24  infinite wisdom, has changed the roles?  Where does 
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 1  he go?  



 2           MS. MORELLI:  So we address roles somewhere 



 3  under "General," and we can probably just expand on 



 4  that.  Like, 52, "Any reference to town staff shall 



 5  be read to include a designee either other staff 



 6  members -- " 



 7           MS. PALERMO:  Also, revisions can be made 



 8  if need be, so if a position is eliminated, it could 



 9  come -- 



10           MR. GELLER:  It's no different where, in 



11  contracts, where you specifically refer to some 



12  regulatory or statutory scheme and you put in a 



13  catchall that if that scheme is replaced, the 



14  alternative will stay.  So it's a similar concept.  



15           MS. POVERMAN:  The real issue is that all 



16  the staff is going to quit because all the 



17  comprehensive permits are being filed.



18           MR. ENGLER:  It'll be 10 years out.  Don't 



19  worry about it.



20           MS. MORELLI:  I just want to keep track of 



21  anything where we don't have -- just keep in mind, if 



22  we don't have something on the plans, there either 



23  has to be conditions or there really has to be a 



24  provision where the responsible staff person has not 
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 1  only review privileges but also approval privileges.



 2           MR. GELLER:  Agreed.  We all agree.



 3           MS. MORELLI:  So that is going to be under 



 4  six.  It's not merely subject to the review of the 



 5  assistant director, but subject to the review and 



 6  approval.



 7           MR. GELLER:  Right.



 8           MS. SCHNEIDER:  That's a great point, 



 9  Maria.  



10           MR. GELLER:  And, yes, we think of you as 



11  Pete Best.  I know that's before your time.



12           MS. SCHNEIDER:  I actually have a question 



13  about 10B.  This is on traffic mitigation, and I'm 



14  looking, actually, at the applicant's red line.  



15           MS. POVERMAN:  10B?



16           MS. SCHNEIDER:  10B, which is where the 



17  applicant has suggested that it be rephrased to "The 



18  applicant shall contribute to the cost of audible 



19  pedestrian signal equipment up to $10,000 for the 



20  installation of audible pedestrian signals at the 



21  traffic signal at Harvard and Fuller Street."  



22           Obviously, the condition as drafted was 



23  more open-ended, and it did not have a financial cap 



24  on it.  I'm wondering if we have some sense as to 
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 1  what the cost actually is.  



 2           MS. MORELLI:  So prior to the hearing, I 



 3  did ask Peter Ditto if he could estimate a cost, and 



 4  he did not get back to me in time.  I think one of 



 5  the confusing things is that if there is a 



 6  contribution and the balance is, you know, $90,000, 



 7  that's obviously the town's -- 



 8           MS. SCHNEIDER:  Right.  



 9           MS. MORELLI:  So we will need to revisit 



10  this based on information that we get from Peter 



11  Ditto to see if the town would be even able to 



12  contribute the balance.  



13           MS. POVERMAN:  Can we just say no, we don't 



14  accept the change?  



15           MS. MORELLI:  Well, I think, again, it 



16  would be helpful to know what the cap would be, if 



17  it's like $100,000, $200,000.  



18           MS. SCHNEIDER:  Right.  And I think, you 



19  know, again -- Mr. Engler, I'm going to steal your 



20  thunder here.  



21           I think in the context of 40B, we can't 



22  saddle this project with an expense, you know, of -- 



23  let's call it -- it's not going to be $500,000, but 



24  let's say hypothetically it's $500,000.  That's a 
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 1  condition that renders this project uneconomic.



 2           MS. POVERMAN:  I was actually surprised to 



 3  see this as a condition in here.  How did that come 



 4  to be?  



 5           MR. ENGLER:  That's a good question.



 6           MS. MORELLI:  Right.  It wasn't 



 7  recommended -- it was recommended by traffic peer 



 8  review.  James Fitzgerald had recommended that in one 



 9  of his reports.



10           MR. ENGLER:  Can I speak to that, 



11  Mr. Chairman?  



12           MR. GELLER:  Sure.  



13           MR. ENGLER:  It's very clear on the Housing 



14  Appeals Committee decisions and 40B law that the 



15  applicant is responsible to mitigate their percentage 



16  of those things that are considered to be off-site 



17  issues.  Our 25 residents are going to contribute 



18  negligibly to what's going on with foot traffic on 



19  that corner.  We're happy to contribute, but 



20  contribute proportionate to what we're doing.  



21           I'm not saying we ought to be statistically 



22  minded about how many people we're going to have 



23  during the peak hours, but we ought to contribute a 



24  minor amount to that and not -- certainly not all, 
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 1  because we never even agreed to that.  And whether 



 2  you want to tie it to a percentage or let us pick a 



 3  number when Maria gets a handle of what it might be, 



 4  maybe we mutually agree with a number and get rid of 



 5  it, because it certainly shouldn't be a significant 



 6  amount relative to what we're contributing.



 7           MS. PALERMO:  Well, I think we need to know 



 8  the number, and then we'll decide what's appropriate.



 9           MR. GELLER:  Right.  



10           MS. STEINFELD:  And you also can't require 



11  the town to pay for the remainder.  I mean, it's part 



12  of the budgetary process.  



13           MR. ENGLER:  That's why we would only put 



14  it in escrow to be used if the town contributed and 



15  sit on our money for 25 years not doing anything.  



16           MS. POVERMAN:  As to 10A, is there already 



17  a no-parking sign on both sides of -- this just 



18  specifies one direction.



19           MS. MORELLI:  Yeah.  Now, there is -- we 



20  don't have the site plan, but if you could just pull 



21  that up Victor -- Mr. Sheen.  



22           There is an existing utility pole that's on 



23  Fuller Street a little past where the property line 



24  is, past the driveway, and it currently has a "no 
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 1  parking this side."  Now, that utility is very likely 



 2  going to be put underground, so we are going to need 



 3  a sign.  And it's better to have that sign before 



 4  that driveway where typical behavior is going to be 



 5  to just really stop, and that could be very close to 



 6  the Fuller/Harvard intersection.  So both the police 



 7  department and DPW recommends just putting that sign, 



 8  especially if existing signage is going to be 



 9  removed.



10           MS. POVERMAN:  Do we want to say "No 



11  standing or parking"?  



12           MS. PALERMO:  I think we need the traffic 



13  department to tell us that.



14           MS. MORELLI:  There is going to be private 



15  trash pickup, and that's probably not going to pull 



16  into the lot.  So garbage trucks -- I had discussed, 



17  you know, should the vehicles for the private trash 



18  management actually be prohibited from parking, and 



19  Mr. Ditto did not feel comfortable with that.



20           MS. SCHNEIDER:  We also do have a letter on 



21  record, which was read into the record earlier, from 



22  the deputy superintendent from the traffic division 



23  saying "no parking this side" signage is what they 



24  were asking for.
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 1           MS. POVERMAN:  Yes.  But that may not have 



 2  considered the other issue, but I understand the 



 3  issue pertaining to the trash pickup.



 4           MR. GELLER:  Okay.  Next?  



 5           MS. POVERMAN:  I have a very small -- I 



 6  think it's a typo.  11F, it says that "Rubbish 



 7  receptacles and recycling containers shall not be 



 8  stored in the public way on Harvard and Fuller" -- I 



 9  think it should be "or Fuller" -- at any time."  



10           MS. MORELLI:  I don't understand.  I mean, 



11  don't you want to restrict it -- 



12           MS. POVERMAN:  On both streets.  



13           MS. MORELLI:  -- the trash -- "Harvard 



14  Street and Fuller Street," not "or."



15           I guess I'm not a lawyer, obviously, so I'm 



16  not sure why you -- 



17           MS. POVERMAN:  I don't know.  Harvard and 



18  Fuller, the conjunction -- 



19           MR. GELLER:  Harvard and/or Fuller.  



20           MS. MORELLI:  And/or.  



21           And just to remind you that, again, those 



22  conditions do needs to be reviewed by Pat Maloney 



23  under 11.



24           MR. GELLER:  Okay.  Next?  
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 1           15, will one or two COs be issued?  And if 



 2  two, how will you -- we need to address it.  



 3           MS. MORELLI:  So I think that we probably 



 4  need to -- there is a provision -- there is a 



 5  condition here later, and it's under prebuilding 



 6  permit review.  And I apologize that this is 



 7  redundant, but later there is a condition 



 8  regarding -- there is a certificate of occupancy for 



 9  the affordable units after, say, maybe, like, six or 



10  eight.  I'm not sure if that's your question.



11           MS. PALERMO:  No.  I think the issue is 



12  there's two buildings:  49 and the Harvard Street 



13  building.  And there would have to be -- I would 



14  assume -- a certificate of occupancy for each.  But I 



15  also think this is an interesting point because what 



16  if all the work is completed on 49 and it hasn't even 



17  been started on 420 Harvard?  



18           MR. GELLER:  And then there's another 



19  overlay, which is with a building -- forgetting 49, 



20  but with a building like 420, frequently what you 



21  have is a core building C of O, and then there will 



22  be C of Os -- you've got commercial space, you've got 



23  residential space, so there will be multiple C of 



24  Os, so you have to be careful about the timing need.  
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 1  The trigger is critical here.



 2           MS. MORELLI:  The trigger is for issuing.  



 3  What I'll do is I'll revisit that with Mr. Bennett.



 4           MS. PALERMO:  Yeah, because it says for the 



 5  project, "prior to issuance of the final certificate 



 6  for project."  We could say, you know, including both 



 7  buildings:  49 and 420.



 8           MR. GELLER:  Well, in different conditions 



 9  your meaning may sometimes be the first C of O to 



10  issue, in others it will be each C of O to issue for 



11  the respective buildings, and then sometimes where 



12  you're working off of contributions, like $10,000 



13  payments, you're working off of the last.  So it 



14  depends on which condition -- or what it is you're 



15  hoping to achieve.  But I think Commissioner Bennett 



16  really needs to look at that and figure out what is 



17  intended.



18           MS. SCHNEIDER:  I did have a question about 



19  18, about the temporary signage.  Do we have 



20  something somewhere else in there about permanent 



21  signage?  



22           MR. GELLER:  You know, the interesting 



23  thing is -- right, he hasn't asked for a waiver from 



24  design review to -- 
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 1           MS. MORELLI:  But that's important to double 



 2  check that.  



 3           MR. GELLER:  22. 



 4           MS. POVERMAN:  Actually, can we go back to 



 5  20?  I don't -- it says "after the issuance of the 



 6  building permit, the applicant shall submit proof of 



 7  common ownership."  



 8           Why do we want to wait until after the 



 9  building permit is issued for the -- 



10           MS. MORELLI:  The applicant stated that 



11  he -- after a building permit is issued, he would put 



12  the two lots in common ownership, but we just need 



13  proof of that.



14           MS. POVERMAN:  Right.  But I can't find -- 



15  I understood the -- you know, for the PEL you have to 



16  have -- just the P&S will do.  But I can't find 



17  anything in Section 23 or, you know, under 40B, the 



18  comprehensive permit, having to show proof of 



19  ownership.  But it doesn't make much sense to me that 



20  we issue a comprehensive permit without showing the 



21  person actually owns the property.  



22           MS. SCHNEIDER:  But this is not tied to the 



23  comprehensive permit.



24           MS. MORELLI:  It's not tied to the PEL, 
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 1  it's not tied to site control.  It's a different 



 2  matter because it really has to do with the waivers.



 3           MS. POVERMAN:  But this is part -- 



 4           MS. MORELLI:  No.  The reason -- when you 



 5  have, like, the two lots that are under common 



 6  ownership that are merged -- we just wanted to be 



 7  sure that we are clear about the waivers that were 



 8  granted -- are granted for certain conditions so 



 9  that -- because -- 



10           MS. POVERMAN:  Okay.  I understand that.  



11  But then somewhere else don't we want to say that the 



12  applicant will show that he owns 49 Coolidge?  



13           MS. MORELLI:  Site control is the sole 



14  purview of the subsidizing agency.



15           MS. SCHNEIDER:  I thought that these two 



16  conditions were tied to the conversation we had at 



17  the last hearing about how to calculate zoning 



18  compliance because of the two lots versus one lot.  



19  And I think what the commissioner suggested -- 



20           MS. PALERMO:  And I think what you can rest 



21  assured is that if the developer fails to submit 



22  evidence that the lots are commonly owned, he won't 



23  get a certificate of occupancy for either building, 



24  so he's going to do it.  But he's trying to preserve, 
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 1  as are we, the decisions that were made in connection 



 2  with which waivers to give this project, because we 



 3  made them based on two lots.  And a purchase and 



 4  sales agreement is absolutely sufficient for site 



 5  control.  I think we're protected.  



 6           MS. POVERMAN:  I just, you know, want to 



 7  state that I think it's ridiculous to issue a 



 8  comprehensive permit where there's no evidence that 



 9  the applicant owns the property.  But if you guys 



10  are -- 



11           MR. GELLER:  The evidence is site control.  



12           MR. ENGLER:  You wouldn't finance a project 



13  if you didn't own the land.  You wouldn't have a 



14  project.  



15           MS. MORELLI:  They're providing the 



16  financing, and I'm sure that we'll probably hear from 



17  the subsidizing agency.  



18           MS. POVERMAN:  Okay.  



19           MS. MORELLI:  Perhaps with 20 we can add a 



20  better milestone:  "Prior to the issuance of a C of 



21  O" or "first C of O."  



22           MS. PALERMO:  Well, you could say after -- 



23  you know, after the issuance of a building permit 



24  and, you know -- 
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 1           MS. MORELLI:  I think we just need to say 



 2  that he won't get anything else -- 



 3           MS. PALERMO:  Right.



 4           MS. SCHNEIDER:  I don't think we need to.  



 5           MS. MORELLI:  Okay.



 6           MR. GELLER:  Just a question on 22.  



 7  Mr. Sheen, the mechanicals are going on the fourth 



 8  floor; is that correct?  



 9           MR. SHEEN:  Yes.  So as indicated, on the 



10  roof of the fourth floor, the mechanicals -- the 



11  condensers are screened.  And to the extent that we 



12  need to meet the town noise bylaws, it would -- 



13           MR. GELLER:  My issue is:  I just want to 



14  make sure there is no ambiguity, that there are no 



15  mechanicals going on the fifth floor.  



16           MR. SHEEN:  As noted, there are no 



17  equipment or egress on the fifth floor.



18           MR. GELLER:  Okay.  



19           27, consistent with my inappropriate 



20  question about the allocation of the affordable 



21  housing units, is there an allocation of parking as 



22  between affordable and nonaffordable?  



23           MS. POVERMAN:  Actually, that's the issue I 



24  wanted to address, which is that I think that all the 
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 1  affordables -- yeah, I know parking.  I think all of 



 2  the affordable housing has to have parking, because 



 3  otherwise you're requiring the people who cannot 



 4  afford it to go out and pay $250 -- 



 5           MR. ENGLER:  We've been through that 



 6  before, and that's the call of MassHousing, not your 



 7  call.  That's the call of the subsidizing agency 



 8  because it's tied to their rent.  And if it's tied to 



 9  their rent, that's their call.  So I just want to say 



10  that that's -- 



11           MS. POVERMAN:  I don't see how.



12           MS. PALERMO:  It actually is the case.  



13  It's not within our purview, and it really is the 



14  subsidizing agency that decides -- 



15           MS. POVERMAN:  I know it's something that 



16  Judi brought up, so I don't see how the question has 



17  been answered.  



18           MS. STEINFELD:  She brought it up in the 



19  context, if I recall, that it was unfortunate that 



20  the states didn't recognize the inequity.  She felt 



21  strongly that the state should, but they don't.  



22           MS. POVERMAN:  It's five spots.  And I 



23  think we should make it a condition.



24           MS. SCHNEIDER:  We can't legally do it.
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 1           MR. GELLER:  We legally can't do it.  



 2           MS. POVERMAN:  And that's stopping us?  



 3           MS. SCHNEIDER:  The law?  Yeah.



 4           MS. POVERMAN:  I'm joking.  



 5           MS. PALERMO:  Can I back up to another, 



 6  much more mundane question?  Number 24.  We have 



 7  "Prior to commencement of construction," and do we 



 8  really need, "Prior to the issuance of the building 



 9  permit"?  I don't know why we picked "commencement of 



10  construction."  



11           MR. SHEEN:  I think, actually, we have some 



12  sort of additional comments regarding that after 



13  consulting with our construction group; that any 



14  preconstruction survey of the above- and below-grade 



15  structure among properties sharing the line, we 



16  actually need permission from the abutting owners.  



17  So if the condition is worded such that -- and we 



18  don't get permission from the abutting owners for the 



19  survey, then we cannot actually meet the survey 



20  requirement because we actually need to access their 



21  site.



22           MS. PALERMO:  And so the abutting property 



23  owners are which properties?



24           MR. SHEEN:  So it will be 428 Harvard, 
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 1  which is The Butcherie, 45 Coolidge, and 44 Fuller.



 2           MS. MORELLI:  So I like your -- I think 



 3  it's probably better to say "prior to the issuance of 



 4  the building permit," and then to add, somehow, that 



 5  phrase, that qualifier. 



 6           MR. GELLER:  Is it separate, building 



 7  permit from the demolition permit?



 8           MS. MORELLI:  The demolition permit is 



 9  separate.  



10           MR. GELLER:  I mean, in some ways, that's 



11  why I like the phrase "prior to commencement of 



12  construction," because it catches the earliest point.  



13           MS. PALERMO:  Well, but it could say, 



14  "Prior to the issuance of a demolition permit."  



15           MS. SCHNEIDER:  And I guess the question 



16  is:  Do we want to cast it in terms the developer 



17  being required to use best efforts to secure the 



18  permission to perform the surveys?  



19           MR. GELLER:  It behoves the neighbors to 



20  let him go in and audit -- 



21           MS. SCHNEIDER:  Absolutely.  But not 



22  everybody -- we've all been there where you try to 



23  get into somebody's -- 



24           MR. GELLER:  I understand.  I understand.  
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 1           Okay.  29, "living rooms or dining rooms or 



 2  dens as bedrooms."  



 3           MS. STEINFELD:  May I just say that we have 



 4  to run 29 by town counsel to make sure it doesn't 



 5  violate fair housing.



 6           MR. GELLER:  Okay.  



 7           MS. STEINFELD:  The first sentence of 29.  



 8           MS. POVERMAN:  Do we want to include 



 9  something in addition to nightly rentals?  I guess we 



10  can't rule out Airbnb things, can we, or rentals, 



11  whatever?  



12            MS. MORELLI:  There is something in there 



13  that should be capturing -- and I believe the 



14  applicants might have changed the term.  We said 



15  something that -- no leases shorter than six months.



16           MS. PALERMO:  Yes.  They changed it to 



17  three, and I'm more comfortable with six.



18           MR. GELLER:  Right.  Conventionally, what 



19  you see, whether it's in condo documents or leases, 



20  is if you don't want short-term leases, six months.  



21           MS. PALERMO:  Correct. 



22           MS. POVERMAN:  So let's keep it at six?  



23           MS. PALERMO:  I think so.



24           MS. SCHNEIDER:  What number is -- 
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 1           MS. POVERMAN:  That's still 29.



 2           MR. SHEEN:  In our experience dealing with 



 3  rental properties, often times not all the leases 



 4  fall on the same termination date.  So a lot of 



 5  times, what we ask the property managers to do is 



 6  actually -- is to rent to tenants, perhaps, in a 



 7  shorter duration in order to align all the leases 



 8  onto a more, you know, preferable schedule.  So a lot 



 9  of times that's -- in our experience, some of them 



10  may be a three-month lease to a group of doctors who 



11  are, you know, coming to the medical center for a 



12  residency, and that's at three months.



13           MS. PALERMO:  Wouldn't they be able to 



14  sublet from whoever is the tenant?  And in the 



15  case -- I see your issue in the case of your first 



16  leases, but if you then have a policy that all leases 



17  commence on September 1st from that point forward, 



18  the short-term -- 



19           MR. SHEEN:  Right.  So our problem is -- 



20  let's say we start the lease in February, for 



21  example, and it terminates in February the next year, 



22  and we would like to align it to September, or if it 



23  terminates in May and we'd like align it to 



24  September -- 
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 1           MS. PALERMO:  But you could always require 



 2  it to terminate in August.



 3           MR. SHEEN:  A lot of times, those leases 



 4  wouldn't be a twelve-month lease.



 5           MS. PALERMO:  Right.  



 6           MS. POVERMAN:  But we're saying six months, 



 7  not twelve.



 8           MR. SHEEN:  No.  What I'm trying to 



 9  illustrate is if we were to lease an apartment, let's 



10  say, in April, for example, and it terminates -- it's 



11  a twelve-month lease.  I mean, it terminates in 



12  twelve months.  That particular tenant would not 



13  likely do a twelve months plus another three months 



14  or four months in order to get to our preferred 



15  leasing schedule.



16           MS. PALERMO:  Well, again, they can do it 



17  the other way around.  They can rent the apartment in 



18  May with a lease that terminates August 31st, and 



19  then they can choose to either enter into a 



20  twelve-month lease with you or not.



21           MR. ENGLER:  I'd like to know why this is a 



22  health and safety issue and a concern to the town at 



23  all, because, to me, it's the way you manage your 



24  property.  I don't see how that has any impact on 
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 1  anybody at the town, whether it's three months or six 



 2  months.



 3           MS. PALERMO:  Again, I think it's the 



 4  convention of whether this is being leased as a long-



 5  term residential unit as opposed to a short-term 



 6  temporary unit.



 7           MR. ENGLER:  I understand daily -- nightly 



 8  because we had the same problem.  I have a condo in 



 9  Brighton, and Airbnb is killing the situation, so 



10  some people are trying to avoid renting bedrooms on 



11  an overnight basis.  100 percent for that.  



12           But the difference between six and three 



13  months ought to be something that the applicant, as 



14  the property manager, can control.  I don't see how 



15  the town stands to gain any control over the health 



16  and safety of the residents by that situation.  



17           MS. SCHNEIDER:  I think the legitimate 



18  concern may be it's just the question of who moves 



19  in, who moves out, the congestion on the street that 



20  results from, you know, the turnover, you know, the 



21  rapid-fire succession of turnover.



22           MR. GELLER:  I think it's a variety of 



23  things.  I think that's a question.  So now you've 



24  added more, right, move in, move out.
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 1           But I think it's also -- the underlying 



 2  concern for that provision is that people who -- and 



 3  you'll forgive the use of the term -- are more 



 4  transient are less inclined to maintain the property 



 5  and are less responsible.  



 6           Now, I haven't done the statistical review 



 7  as to whether that's accurate or not.  I'm simply 



 8  saying that it's not like this is a standard that we 



 9  have simply picked out of the air.  This is the 



10  prevailing standard.



11           MR. ENGLER:  No, I realize that.  But it 



12  doesn't have to be.  Doesn't have to be six months.  



13  That's a prevailing standard, but we're just 



14  saying -- Victor just mentioned several ways you can 



15  deal with a three-month transition rather than six.  



16  It's your call.  I don't even know it's your call, 



17  frankly, but it's -- you could put it in there.  I'm 



18  just trying to say that it's not a critical issue.



19           MR. SHEEN:  Yeah.  Our intention, 



20  obviously, is not to do the nightly rental as hotels.  



21           MR. GELLER:  No.  I understand. 



22           MR. SHEEN:  It gives us the flexibility 



23  from a financial standpoint and the better management 



24  of the property. 
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 1           MR. GELLER:  I understand.  Frankly, if the 



 2  issue were simply that it was to enable you to have a 



 3  stub period to get back onto the customary cycle of 



 4  September 1st to August 30th -- right?  



 5           MR. SHEEN:  Right.



 6           MR. GELLER:  -- then that would be -- I 



 7  think I'd be okay with that.  



 8           The problem is that, you know, a year and a 



 9  half from now, somebody else owns the property and 



10  they can exploit this for more nefarious purposes.  



11  And that's a concern to me, that's a concern to me.  



12           MR. SHEEN:  Let's revisit that.  I'll 



13  revisit that with our property manager.



14           MR. GELLER:  Okay.  



15           This is sort of a parallel comment to one 



16  that Mr. Engler raised.  Interesting, we're thinking 



17  alike.  Paragraph 40, I know that NFPA 13 is a 



18  paradox, so that's not my question.  



19           My question is really:  So what if that's 



20  replaced by NFPA 28?  



21           MS. MORELLI:  Right.  



22           MR. GELLER:  So I think what you mean, "or 



23  whatever the prevailing" -- 



24           MS. MORELLI:  Yup, exactly.
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 1           MS. PALERMO:  Current sprinkler system -- 



 2  yeah.



 3           MS. POVERMAN:  There was a deletion -- a 



 4  comment made relating to 31 about the town needing to 



 5  request to the DHCD -- the applicant's not 



 6  responsible -- according to the local preference for 



 7  Brookline residents, etc.  So is there anything we 



 8  want to or need to do to that paragraph?  



 9           MS. MORELLI:  So I think the applicant is 



10  requesting that we delete 31.  



11           MR. ENGLER:  No, no.  We're just saying 



12  it's very clear that it's the responsibility of the 



13  town to get local preference, not the applicant.  A 



14  lot of towns turn to the applicant and say, will you 



15  please give us some data and help us convince DHCD 



16  there's a need, that we can get local preference.  



17  And we can assist, but it's not our burden to write 



18  that -- get that in, because that's -- 



19           MS. MORELLI:  I think we're just saying the 



20  applicant shall work with the director -- 



21           MR. ENGLER:  Right.  And we weren't clear 



22  that that was the language that was clear or not, 



23  "shall work with the director."  Well, who's 



24  ultimately responsible?  It's the director, it's not 
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 1  the applicant, for getting DHCD to approve that.  



 2  That's why we're looking for clarity.  



 3           MR. GELLER:  Okay.  And the language about 



 4  approval on review goes to 44 too.  



 5           MS. MORELLI:  Yes.



 6           MR. GELLER:  I don't have anything else.  



 7           MS. POVERMAN:  On 50, go back -- 



 8  relating -- oh, no, no.  Actually, it would be a 



 9  separate one.  Sorry.



10           MR. GELLER:  Okay.  So anybody have any 



11  other comments to the conditions proposed?  



12           MS. SCHNEIDER:  No.



13           MR. GELLER:  Okay.  So now conditions, 



14  Kate.  



15           MS. POVERMAN:  You took care of my parking 



16  one.  



17           MR. GELLER:  Well, let's do low-hanging 



18  fruit.  So we're going to add a condition that 



19  pertains to the things we mentioned, which you have, 



20  so let's just knock that out.  Right?



21           MS. MORELLI:  Right.  So that's going to be 



22  the conditions -- waivers C.1 and C.2, and that 



23  pertains to -- just -- you sent it to clarify in the 



24  conditions regarding the parking area.  One is that 
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 1  parking shall not be offered to or provided to 



 2  customers of the retail and office space, that's one.



 3           MS. SCHNEIDER:  Did you want to add 



 4  something about the parking will not be released to 



 5  nontenants?  



 6           MS. MORELLI:  Yes.  



 7           MS. PALERMO:  Also, that the parking at 



 8  49 Coolidge is exclusively for the employees of the 



 9  leasing office, the surface parking at 49 Coolidge.



10           MS. SCHNEIDER:  Is that correct?  



11           MS. PALERMO:  That's what the developer -- 



12           MS. SCHNEIDER:  That all four spaces -- 



13           MR. SHEEN:  They're commercial spaces.  



14           MS. SCHNEIDER:  But you don't mean that to 



15  be restricted to the leasing office.  I can't imagine 



16  that you're going to have a four-person leasing -- 



17           MR. GELLER:  He means any of the commercial 



18  spaces.



19           MS. SCHNEIDER:  Okay.  That would be a lot 



20  of spaces, I imagine, for, like, one person.



21           MS. PALERMO:  Maybe two.



22           MR. GELLER:  Okay.  Maria?  



23           MS. MORELLI:  So you don't want -- so for 



24  49 Coolidge, you don't want to say that it's 
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 1  exclusively for the employees of the leasing office?  



 2           MR. GELLER:  It's exclusive to the 



 3  commercial space.



 4           MS. PALERMO:  Exclusively for the employees 



 5  in the commercial spaces, because we're not -- I 



 6  mean, it clarifies that it's not for customers.  



 7           MS. MORELLI:  Other conditions to add 



 8  regarding Waiver D, D.2 specifically, you wanted to 



 9  provide some distinction between restaurants and 



10  cafes.  Namely -- I got a whole bunch of stuff from 



11  you.  You'll have to have Dr. Maloney deal with the 



12  trash -- separation of trash.  There were some other 



13  matters like venting versus no venting.  



14           MS. PALERMO:  But we would allow the use of 



15  the property for restaurant purposes provided it did 



16  not require -- 



17           MS. SCHNEIDER:  -- a professional 



18  kitchen -- 



19           MS. PALERMO:  -- or ventilation.



20           MR. SHEEN:  So there will be some 



21  ventilation from the building.



22           MS. SCHNEIDER:  And if you have some more 



23  precise terminology that you want to suggest -- you 



24  understand where we're going with this.  You know, 
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 1  it's really -- if you don't have a restaurant, you're 



 2  not going to be building a big ventilation.



 3           MR. GELLER:  Not restaurant cooking 



 4  ventilation.



 5           MS. POVERMAN:  We can just say that they 



 6  comply with the appropriate code.  I mean -- or is 



 7  that ventilation a way of defining it?  



 8           MS. PALERMO:  It's a way.  You could 



 9  always -- 



10           MR. GELLER:  A way of defining a more 



11  soft -- 



12           MS. POVERMAN:  Okay.  Perfect.



13           MS. MORELLI:  This would be pertinent to 



14  Waiver D.2.  This is regarding the use of that 



15  courtyard space on the 420 Harvard lot.  I think you 



16  said something like it would be for the enjoyment of 



17  the residents of the project.  



18           MS. PALERMO:  It's restricted to the use by 



19  the residents and employees of the commercial tenants 



20  for their quiet enjoyment.



21           MS. POVERMAN:  I mean, let a kid play ball 



22  out there.  Let's not put "quiet."



23           MR. ENGLER:  No talking allowed.  



24           MS. POVERMAN:  Yeah.  I think "quiet 
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 1  enjoyment" gets a little too fussy.  



 2           MS. PALERMO:  It avoids loud parties, it 



 3  avoids cookouts.



 4           KAREN:  It avoids my neighborhood.  



 5           MS. PALERMO:  I think quiet enjoyment is a 



 6  very reasonable standard.  It's what tenants -- no 



 7  loud music, no parties.  It's a legal term that 



 8  works, I think.



 9           MS. POVERMAN:  A bouncing ball would be 



10  allowed, but no loud parties.  



11           MR. SHEEN:  I think there's actually a 



12  noise ordinance.  Right?  It would just be governed 



13  by the noise ordinance.  



14           MS. PALERMO:  Well, again, but what we're 



15  trying to do is govern the behavior of the people in 



16  the courtyard.  And, again, quiet enjoyment is a good 



17  legal term that talks about what tenants are entitled 



18  to.  And the residential tenants in the building 



19  would be entitled to quiet enjoyment regardless, but 



20  we're sort of extending that to the neighborhood.  I 



21  think it's realistic.  I mean, we can revisit it if 



22  people don't -- 



23           MS. SCHNEIDER:  I mean, another way we -- 



24  we don't need to decide on this right now -- we can, 
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 1  you know, draw a distinction between passive 



 2  recreation and active recreation.



 3           MS. PALERMO:  We can do that too.



 4           MR. GELLER:  Okay.  



 5           MS. MORELLI:  I think there might also be 



 6  another condition related to any displays on the 



 7  sidewalk to Harvard.  



 8           MS. SCHNEIDER:  I think we decided not to 



 9  do that one.



10           MS. MORELLI:  Okay.  Great.  



11           MR. GELLER:  Kate, do you want to run 



12  through your additional ones?  



13           MS. POVERMAN:  I actually think I only have 



14  one.  We went through all the others.  



15           MR. GELLER:  I will remind you there's a 



16  football game.



17           MS. POVERMAN:  So, again, not surprising, I 



18  have concerns about traffic still, and I brought -- 



19  in case we need convincing -- some pictures from 



20  Mr. Gunning.  My favorite one from Mr. Gunning is 



21  where somebody was turning left from the 420 -- the 



22  funeral home property onto Fuller Street.  Since he 



23  couldn't cut into that lane of traffic, he just went 



24  into the oncoming traffic and sort of made it two 
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 1  lanes so that he could get through, because it's so 



 2  hard to cut in sometimes.  



 3           But -- so I'm wondering if it makes sense 



 4  to have a period where, for example, there is a right 



 5  turn only, say, for an hour and a half in the morning 



 6  and an hour and a half in the afternoon to prevent 



 7  there being a lineup of traffic during that period.  



 8           MS. MORELLI:  So that is a bigger issue 



 9  than just that area outside the driveway.  Keep in 



10  mind -- this is in discussions with Peter Ditto, 



11  DPW -- Fuller/Harvard has a traffic signal.  So if 



12  you don't want people taking lefts onto Fuller toward 



13  the traffic signal, they'll be taking rights.  If 



14  they want to go onto Harvard, maybe take a left onto 



15  Harvard.  Where are you sending them?  You're sending 



16  them to an intersection that doesn't have a traffic 



17  signal, which could create another -- you're 



18  interrupting the traffic pattern, so you have to 



19  be -- it's not just like, you know, you make 



20  everything -- there's a domino effect.



21           MS. POVERMAN:  But as we've established, 



22  there's very little traffic coming out of that -- 



23           MS. MORELLI:  There's very little traffic 



24  coming out of the residence, and there was no 
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 1  comments from DPW, police, or the traffic peer 



 2  reviewer regarding left-hand turns onto Fuller being 



 3  problematic.



 4           You know, we have to be careful about 



 5  snapshots.  You know, I appreciate that people live 



 6  there and observe this every day.  I do respect and 



 7  put a lot of credence into what people are observing 



 8  in their neighborhoods.  But a snapshot doesn't 



 9  really say that there is a problem.  It's just one 



10  snapshot in time.  



11           MS. POVERMAN:  Well, no.  I think we have a 



12  series of snapshots, and I think Mr. Gunning gave us 



13  multiple snapshots.  I think -- 



14           MS. PALERMO:  I think Maria's point is well 



15  taken.  The traffic department actually, as I recall, 



16  almost specifically said there is no problem with 



17  left-hand turns, and their job is the safety of 



18  everyone in Brookline.  And as Maria has said, if you 



19  only allow right-hand turns at particular times, then 



20  people are going to take a right on Fuller, and then 



21  they're going to take a right on Centre, and then 



22  they're going to go down Coolidge Street.  



23           MR. GELLER:  Left on Centre.  



24           MS. POVERMAN:  Or Winchester.  If you take 
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 1  a left on Centre -- 



 2           MS. PALERMO:  And so you're just 



 3  redirecting the traffic in a way without 



 4  understanding the consequences, so you will have 



 5  unintended consequences.  Whereas this way we know 



 6  what the consequences are, which is a little more 



 7  traffic on Fuller Street.  And clearly, if it becomes 



 8  a major problem, I'm sure the traffic department will 



 9  come up with a a different solution.



10           MR. GELLER:  But, frankly, we've had peer 



11  review, and peer review has indicated that in their 



12  opinion they don't -- that it empties out on a cycle, 



13  that there is no failure at that intersection, so -- 



14           MS. SCHNEIDER:  And it's not going to be 



15  made any -- whatever the existing conditions are are 



16  not going to be made any worse by the addition of the 



17  negligible number of vehicle trips that are going to 



18  be generated by this project.



19           MS. POVERMAN:  Well, the issue I have is 



20  that -- with all due respect to the peer review -- 



21  they saw it emptying in one cycle.  And we have 



22  evidence from residents showing that, no, it doesn't 



23  empty with one cycle.  So one of the issues I have is 



24  that we say we take information from multiple 
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 1  sources, but we always seem to underestimate the 



 2  importance of what we get from the neighborhood. 



 3           MS. MORELLI:  So the traffic peer 



 4  reviewers, they saw those photos.  They did not find 



 5  them compelling.



 6           MS. POVERMAN:  Okay.  



 7           MS. SCHNEIDER:  And I think, you know, 



 8  again, sort of the bottom line is, without any 



 9  recommendations from anybody, the traffic department, 



10  the peer reviewers, the applicant's traffic engineer, 



11  who obviously gets the least amount of, you know, 



12  credence, I'm very uncomfortable with the idea of 



13  changing a traffic pattern in the neighborhood 



14  without anybody providing -- 



15           MR. GELLER:  Without having any idea what 



16  the ramification is.



17           MS. SCHNEIDER:  Exactly, the unintended 



18  consequences.  It's not for this board to start 



19  monkeying with the traffic patterns of the 



20  neighborhood.  That's totally outside of our 



21  jurisdiction.  Particularly, no one has articulated 



22  the health or safety reasons why we should be 



23  restricting the in and out of the traffic from this 



24  development.
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 1           MS. POVERMAN:  Okay.  I'm done.



 2           MR. GELLER:  That's it?



 3           MS. MORELLI:  There was actually a comment 



 4  regarding the fact that the applicant is working with 



 5  abutters -- two abutters that share a lot line, 



 6  regarding the landscaping, and we don't have 



 7  developed landscaping plans.



 8           MR. GELLER:  Yeah.  All due respect, I 



 9  think that is a private discussion between this 



10  applicant and two private residents, and I don't 



11  think it is appropriate to go into this decision in 



12  the conditions section.  So with all due respect to 



13  the neighbors, I don't think it belongs in this 



14  document.  



15           MS. POVERMAN:  What happened in 



16  Crowninshield?  I know that there were huge divides, 



17  with neighbors, not me.  But that one condition was 



18  put in relating to -- 



19           MR. GELLER:  -- the street across the way 



20  that was -- 



21           MS. POVERMAN:  -- the property next to the 



22  development was right up against it.  There was a lot 



23  of discussion about what foliage there might be.



24           MS. MORELLI:  I actually have that decision 
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 1  here.  I know that -- I don't think we had anything.  



 2  We didn't, because we figured that was a private 



 3  matter. 



 4           MS. POVERMAN:  Okay.  



 5           MR. GELLER:  Yeah.  We wouldn't typically 



 6  do it, whether it was a 40A decision or a 40B 



 7  decision, for the same reasons.  



 8           MS. POVERMAN:  Okay.  



 9           MR. GELLER:  What about -- did we make sure 



10  to pick up the recommendations by Mr. Fitzgerald on 



11  the driveway and sidewalk running flush and all of 



12  those -- 



13           MS. SCHNEIDER:  Aren't those reflected in 



14  the plans?  



15           MR. GELLER:  I just want to make sure.



16           MS. MORELLI:  Yes, they are.  



17           MR. GELLER:  I believe they are, but I want 



18  to make sure.  



19           MS. MORELLI:  They are on the plans.  



20           MR. GELLER:  Okay.  



21           MS. MORELLI:  The reason -- another reason 



22  why I want the full-sized plans is I can better look 



23  at those plans and see if they're accurately 



24  represented.  
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 1           MR. GELLER:  Good.  Okay, that's great.  So 



 2  I think we've made good progress.  I think, 



 3  obviously, what we need to get in addition to the 



 4  amended waivers, that will no doubt be in my inbox by 



 5  the time I get home tonight, would be a cleaned-up 



 6  discussion for circulation for people.  And 



 7  obviously, all of these materials will be posted so 



 8  everybody in the public can take a look at them.  If 



 9  you do have any further comments, please submit them.  



10  We always look at them.  



11           And our next hearing -- the continued 



12  hearing date is February 28th -- 



13           MS. MORELLI:  December 28th.  



14           MR. GELLER:  -- December 28th at 7:00.  



15           Timing, and what will we need?  Do we need 



16  an ask?  Where are we?  



17           MS. MORELLI:  So you have 40 days to 



18  deliberate after the close, and that means that you 



19  won't be accepting any public testimony.  And just 



20  keep in mind for the next hearing, we still need to 



21  get a letter from Dr. Maloney regarding the trash, so 



22  we can accept any public comments then.  We do have 



23  some follow-up regarding, I think, two waivers and 



24  some conditions from the building commissioner, so I 
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 1  think that can be handled at the next hearing.  And 



 2  you probably could better decide at that hearing if 



 3  you want to extend the public -- 



 4           MR. GELLER:  Yeah.  I think we made very 



 5  good progress this evening.  I want to thank the 



 6  members of the ZBA for being efficient.  I appreciate 



 7  it, because I think we did get through a lot of 



 8  stuff, and it looks like -- 



 9           MS. MORELLI:  I have no doubt that I will 



10  get what I need from the applicant.  I just say as a 



11  general caveat, you know, if I don't get it in good 



12  time and I'm not able to do my proper checking, we 



13  will ask for an extension.  I just want to put that 



14  out there to be fair.



15           MS. PALERMO:  Well, and I also think that 



16  we need to thank town staff.  This is the first time 



17  I've been sitting on a 40B panel, and I have -- 



18           MR. GELLER:  Well, the good news is there's 



19  lots more.  



20           MS. PALERMO:  I know that.  But I have been 



21  so impressed with their professionalism.  Even though 



22  the delivery of documents may be slightly late, they 



23  come in with a lot of thought and demonstrate a lot 



24  of careful work with the community and the developer.  
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 1           MR. GELLER:  Let me affirmatively state 



 2  that we would be in a very bad position were it not 



 3  for the fifth and sixth people, so we thank you.  



 4           Goodnight, everyone.  Thank you.  We will 



 5  see you on the 28th.  



 6           (Proceedings adjourned at 9:25 p.m.)  
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 1           I, Kristen C. Krakofsky, court reporter and 



 2  notary public in and for the Commonwealth of 



 3  Massachusetts, certify:  



 4           That the foregoing proceedings were taken 



 5  before me at the time and place herein set forth and 



 6  that the foregoing is a true and correct transcript 



 7  of my shorthand notes so taken.



 8           I further certify that I am not a relative 



 9  or employee of any of the parties, nor am I 



10  financially interested in the action.



11           I declare under penalty of perjury that the 



12  foregoing is true and correct.



13           Dated this 22nd day of December, 2016.  
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19  Kristen Krakofsky, Notary Public



20  My commission expires November 3, 2017.
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13 tutoring tenant at 420 Harvard and the teachers 13 Ipswich -- that we really could not -- the ZBA cannot
14 there, the staff there are going to be having office |14 grant a waiver for office or retail use in a district
15 space at 49 Coolidge, you'd have to grant a wai ver 15 that does not pernit it.
16 for that use at 49 Cool i dge. 16 MB. POERVAN  And what was the byl aw
17 Now, we've received letters fromMke 17 again, the Table of Use?
18 Jacobs, who's a resident of Coolidge and obviously a |18 M. MORELLI: So in Table 4.07, Table of
19 40B expert; Jay Tal erman, who's an attorney for 19 ke, that is e No. 71. It should be way down the
20 concerned residents in the area; as well as the ZBA's |20 end.
21 own 40B consul tant, Judi Barrett. And | will read 21 And if you'd like me to read for the record
22 her conments, but the gist is that if the use is not |22 Judi Barrett's opinion --
23 permtted for retail or comercial inaT-5 23 M. POERVAN | just want to read this
24 residential district, whichit is not, the ZBA cannot |24 first, if | could.

Page 7 Page 9
1 grant a waiver for that use. 1 M5, MORELLI: It might be easier when we go
2 So the applicant understands that and has 2 tothe table and | read Conm ssioner Bennett's
3 nodified or clarified the office use at 49 Cool i dge 3 opinion. | think it mght be better to tie that in
4 to be restricted to a | easing managenent office, so 4 then.
5 someone woul d be there for the | easing of apartnents 5 M5. POERVAN  Sure.  Sounds good.
6 inthe project. That is typically done in 6 MB. MRELLI: Sothisis dated -- thisis
7 miltifamly conplexes, and there is a provisionin 7 tonme fromJudi Barrett, the ZBA's 40B consul tant,
8 our bylawin the Use Table for Table 4.07, No. 71, 8 dated Mnday, Decenber 12, 2016, at 11:05 a.m
9 that the building comm ssioner does agree woul d be 9 “In ny opinion, the board cannot use the
10 for that use. 10 conprehensive pernit to allowa conmercial use in a
11 M. POERVAN  But not for tutoring? 11 Chapter 40B devel opment unl ess the use is pernmitted
12 M. MORELLI: Mo, not for tutoring. 12 inthe district. | think Jepson settles the natter:
13 MS. POVERVAN Can | ask the board nenbers, 13 '\ conclude that when commercial use is permtted on
14 do any of you have an understanding, or do you share |14 the property to be devel oped under the | ocal bylaw or
15 ny understanding that the space in 49 Qoolidge that 15 ordinance, the board, under General Law Chapter 40B
16 was designated for office was already just to be used |16 in Sections 20 to 23 has that authority,' and,
17 for -- 17 '"Nothing in General Law Chapter 40B, Sections 20 to
18 MR CELLER Yeah. That was ny 18 23 expressly prohibits the inclusion of incidental
19 wunderstanding of it too, based on, | think, a comment |19 commercial uses when such uses are pernmtted on the
20 we received when we first started going down the road |20 proposed property by zoning ordi nance or bylaw" --
21 of introducing 49 Coolidge. But | think, at the end |21 that enphasis is added by Judi -- "'to conplenent an
22 of the day, that's what they're doing. 22 affordabl e housing devel opnent.""
23 M. POERVAN  Yeah. 23 She continues, "The board may grant
24 M5. MORELLI: However, | want to clarify. 24 dinensional waivers where necessary to acconmodat e
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1 the commercial use and the residential units." And 1 M5, MORELLI: Ckay. So dated Decenber 9th
2 again, she's referring to the Jepson case. 2 fromDeputy Fire Chief Kyle MEachern. "To whomit
3 So what the applicant is going to show 3 nmay concern, the Brookline Fire Department has
4 you -- just to make sure we haven't lost our place -- | 4 reviewed the plans for 420 Harvard Street and
5 are plans that show how the formerly -- the spec'd 5 384 Harvard Street. As presented, we have no
6 residential anenity space on the 420 lot will now be 6 objections or concerns at this tine."
7 office use, and the space -- whatever's designated as | 7 Dated Decenber 12, 2016, from Deputy
8 office on the 49 Coolidge lot is intended to be for 8 Superintendent Myles Mirphy, traffic division of the
9 the | easing managenent office. 9 police departnent to the Brookline ZBA "After
10 (kay. Just other hits of housekeeping: A |10 reviewng the latest submtted plans for these two
11 the last hearing, we did have some outstandi ng 11 40B proposal s specific to safety fromthe police
12 rmaterials that were expected fromthe applicant. 12 perspective, | don't see any outstanding issues nor
13 Nunber one, | still need full-sized plans, which the |13 has any been brought to ny attention. | do support
14 architect will give ne tonorrow That's not a 14 the adding 'no parking this side' signage on Fuller
15 problem 15 and Centre Street near the respective devel opments to
16 Dan Bennett, the building comissioner, did |16 reinforce the current conditions of no curbside
17 get a height cal cul ation nethodol ogy fromthe |and 17 parking." Heis referring to the 40B proposal of
18 surveyor. However, he does have questions about how |18 420 Harvard and 40 Centre Street.
19 that was done. It is alittle conplicated. Thisis |19 And fromPeter M Ditto, director of
20 a conplicated site, so M. Bennett does request 20 engineering and transportation, dated Decenber 12,
21 additional time with the applicant to clear that out, |21 2016, regarding 420 Harvard Street stornwater
22 and we woul d be able to respond at the next hearing. 22 nmanagenent update. "Board nenbers, this meno is to
23 There also is a building code analysis that |23 update the board on the status of the stornwater
24 the building conmssioner had requested, and that is |24 nanagement programfor the project at 420 Harvard
Page 11 Page 13
1 also sonething that wll be discussed in person, the 1 Sreet.
2 applicant and M. Bennett. 2 "The devel oper's consultant submtted a
3 Pat Ml oney, who's the chief of 3 site feasibility plan dated Decenber 9, 2016,
4 environmental health, is reviewng the rubbish plans 4 showing a conceptual on-site infiltration system
5 that indeed have been submtted. The applicant can 5 The concept plan was reviewed and found to be
6 speak to themif you want. But Dr. Maloney has been 6 acceptable. However, the final |ocation and size of
7 alittle busy with the licensing, so he will need to 7 the systemwill be determined upon establishnent of
8 get tous this week, and not intine for this 8 the soil characteristics.
9 hearing. 9 "Because it appears that the infiltration
10 The noi se managenent was referenced on 10 systemwill not be able to handl e runoff fromthe
11 sheet AL05, and again, we're going to have both 11 25-year design storm an overflowto the stormdrain
12 Dr. Maloney and Conmissioner Bennett | ook at that. 12 in Fuller Street will be allowed."
13 There was a site section across the 13 And there is a followup letter from
14 driveway. Remenber, we wanted some assurance that 14 Conmi ssioner Bennett regarding waivers. | don't know
15 any retaining walls or guardrails were not going to 15 how you want to handle that, if you prefer to just go
16 be within 6 feet of the front yard property |ine, 16 through the waivers and then | can insert his
17 just to ensure that there are no visual obstructions, |17 comments, if relevant.
18 and that [ooks fine. W just want to neasure the 18 MR GELLER Yeah. | think that's good.
19 plans and then corment at the next hearing. 19 M5, POERVAN | actually have a question
20 | do have sone letters to the ZBA fromthe 20 about M. Ditto's. You may not be able to answer it
21 police department, fire department, and Peter Ditto 21 now But | don't know how common it is if a storm
22 regarding stornnater that | can read into the record |22 drainage systemis found not to be able to handle a
23 whenever you wi sh. 23 25-year storm for it to be allowed to then drain
24 M CGLER & ahead. 24 into a street and the city's stormdrainage system
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1 M5. MRELLI: So I've discussed it with 1 to give us their updates.
2 him Cbviously, | can't speak to the technical bits, 2 MR SHEEN Thank you, M. Chairman. For
3 but he has -- this has been allowed before. It is 3 the record, Victor Sheen on behal f of 420 Harvard
4 allowed. If you have any questions about why this 4 Street devel opnent.
5 would be pernitted or on how nany projects it's 5 | just want to sort of followup on Maria's
6 permtted, | will have himrespond to that. But this | 6 earlier descriptionin terns of a couple of small
7 is not unconmon to al | ow 7 changes that we're making to clarify the uses on the
8 M5, POERVAN  And | assune that that is 8 ground floor of 49 Goolidge as wel|l as 420 Harvard
9 sort of a standard -- industry standard, that you 9 Street.
10 look at the 25-year storm And | would just think 10 In reviewng the uses in the last couple
11 sonething we need to address in the future is the 11 days with Miria and our 40B consultant, we've
12 fact that with global warnming and reviews |'ve read, |12 deternined that accessory use can be al |l owed versus
13 large downpours are expected much nore frequently in |13 principal use, as we were asking waivers from
14 the future, and that | just wondered i f he knew of 14 previously. So this being an apartnent devel opnent,
15 any changes that were expected to the rel evant 15 the accessory use wll be a managenent office, as we
16 standard of whether, you know, 24 years, you know-- |16 fully intend to have on-site.
17 MS. MORELLI: Yes. 17 And so what we've decided to do is,
18 M5, POERVAN  -- rel evant downpours, etc. 18 switching the location of the previous -- sort of the
19 M5. MRELLI: Wat the baseline woul d be. 19 rmanagenent office location to 49 Goolidge and then
20 MB. POERVAN Rght. If that would 20 having sort of nore of a back-of-house function that
21 change, and if he had any understanding as to what 21 we had previously thought woul d have been sort of an
22 that might be. 22 overflowfor the REF MAX of fices, and now woul d renai n
23 M. MORELLI: Sure. It's nothing that is 23 on the 420 side versus the 49 ool idge side. So
24 pertinent to this case. 24 49 (oolidge -- and as we go through the plans, | will
Page 15 Page 17
1 | also think -- | understand that Peter 1 show you that portions of the first floor and the
2 Dttotends to be very succinct. It could be that a 2 entirety of the basement woul d be excl usive accessory
3 certain percentage is roof runoff where it night be 3 use only as to the managenent -- property nanagenment
4 clean, so that's not so much of a problem It's 4 services.
5 cleaner -- the majority of the runoff is clean. 5 M5, POERVAN  Wit. |'msorry. You said
6 That's probably why it's not a problemto have it 6 that the property managenent services were being
7 connect overflowto the stormdrain in Fuller Street. 7 noved to --
8 But obviously, | defer to himfor the technical 8 MR SHEEN To 49 Coolidge, entirely.
9 explanation. 9 Because previously we were splitting between the two
10 M5, POERVAN  And if you coul d just 10 sides.
11 confirmfromhimthat -- obviously, he assuned that 11 M. POERVAN  Ckay.
12 if the runoff could go to Fuller Street, the 12 MR SHEEN Soin that case, the space
13 stormwater drai nage system obviously woul d not be 13 previously identified as the sort of |easing office
14 flowing towards Coolidge Street and therefore damage |14 and anenity areas will be converted back to primarily
15 people's property on Coolidge Street. But would it 15 office use. Because we have no retail frontage, so
16 be sufficient to drainit towards -- 16 it would just be back-of -the-house offices.
17 M5. MORELLI: Yeah. There can't be any, 17 V5. POERVAN  Ckay.
18 like, overflow onto abutters' properties. The 18 MR SHEEN Aside fromthe uses, the ground
19 project teamis not asking for a waiver from Town 19 floor remains the same wthout any di nensional
20 Bylaw Article 8.26, so the rate of runoff cannot be 20 changes as we had intended previously.
21 increased onto abutting properties. 21 There will be no -- again, there will be no
22 M. POERVAN  Ckay. Thanks. 22 changes as to the underground garage parking as we
23 MR CELLER Thank you, Maria. 23 had previously reviewed and cormented on.
24 | want to now bring forward the applicant 24 V¢ updated the | andscape plans, so now the
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Page 18

Page 20

1 ground floor background for 420 Harvard has been 1 property line, there wouldn't be any obstruction. |
2 updated to reflect the current footprint -- proposed 2 can't read it. Isthat 10 feet? Yeah, soit's
3 footprint of the building. 3 roughly about 10 feet back -- 16 feet back where the
4 The second floor and up have not changed 4 railing would -- and technically, we don't
5 fromthe previous subnission. 5 actually -- we can actual |y push this back even
6 Interns of 49 Coolidge, as you can see, 6 further because the requirenment at this point is
7 the light blue portions of it -- 7 only, | think, 18 inches. W could actually push the
8 M5, POERVAN  Coul d you sl ow down just a 8 railing back further if needed.
9 little bit? 9 The exterior of the building has not
10 MR SHEEN Sure. 10 changed since the |ast proposal
11 M5. POERVAN So you're on A Wat page? 11 So that's -- "Il go back to the -- maybe
12 MR SHEEN  107. 12 the ground floor so we can go through the waiver [ist
13 M. POERVAN  Ckay. 13 inalittle bit nore detail.
14 MR SHEN So A 107 lays out the intended |14 MB. POERVAN Maria, interns of the
15 nodification to the existing 49 Coolidge single- 15 waiver list, | probably don't have any coments, but,
16 fanily hone with a ground floor -- portions of the 16 as you recall, we got it really at the last nminute
17 ground floor woul d be the leasing office with a stair |17 so | nay have comments just because | actually had a
18 that goes down to the | ower -- sort of the basenent 18 chance to go through it.
19 level. Qurrently, the basenent |evel has utility 19 M5, MORELLI: Ckay
20 roons, a bathroom and sone additional storage. So 20 MR SHEEN So, if you please, 1'd like to
21 those would be -- those areas woul d be converted to 21 go through the revised waiver |ist
22 an office use along with a first-floor access point. 22 M5. MORELLI: [|'mjust going to pull this
23 The rear of the building on the ground 23 up on screen.
24 floor and on the second floor will be a two-bedroom |24 MR SHEEN Sure

Page 19 Page 21
1 unit, as we have proposed previously. 1 M5, MORELLI: | just want to nention, for
2 The grand stair that currently exists 2 the sake of the public, that the latest, whichis
3 wthinthe single-fanly home would lead to the upper | 3 dated Decenber 12th, has not been posted online, but
4 duplex, which would be a three-bedroomunit, as we 4 1'mgoing to pull that up now
5 have shown previously. 5 MR SHEEN Should | go through all of it
6 M5. POERVAN Has the square footage of 6 or should | just go through the highlighted portion?
7 the apartnents changed? 7 M. MORELLI: So the shaded cel I's neans
8 MR SHEEN No, no, nothing has changed. 8 that the board is going to be revisiting those
9 So the only two changes that we've nade on the plans 9 particular waivers. There's also, | believe, a
10 were sinply notation changes as a clarification to 10 shaded cell where you have added since we |ast net.
11 the allowed uses as an accessory use for the 11 So let's just start with the shaded, | woul d
12 property. 12 recomend
13 The height of the building, nothing changed |13 MR SHEEN So in terns of educational
14 on the exterior. V& have submtted additional height |14 uses, we had previously been thinking about getting
15 calculations as requested by the building 15 potentially, like, a Russian school type of tenant
16 commi ssioner, so that will be worked out. But the 16 into the 420 Harvard portion of the retail space. In
17 overall height has not changed, soit's just a matter |17 discussion wth the building comissioner, it is
18 of the indicative -- relative height to the elevation |18 currently not an allowed use, and we'd like to
19 of the street, which Dan will comment on. 19 withdrawthat request. So the educational use no
20 As Maria indicated before, we included 20 longer applies
21 additional information regarding the railing. This 21 MB. POVERVAN  For either property?
22 is looking towards 44 Fuller. So we will not have 22 MR SHEEN For the property
23 any sort of visual obstructions to the first 6 feet 23 M. MORELLI: Is that what you di scussed
24 or 5feet -- 6 or 5feet of the -- 6 feet fromthe 24 for educational use?
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1 MR SHEEN He said that none of the uses 1 for L-1.
2 arecurrently not allowed -- will not be -- 2 MB. PALERMD | have a question about the
3 M. MORELLI: So educational is different. 3 parking at 49 CGoolidge. |s that now going to be for
4 So under 40A, educational and religious uses are 4 the use of the property managenent |easing office?
5 exenpt, and let's just -- 5 MR SHEEN Yes. So they would continue to
6 MR SHEEN So we were not clear on that. 6 be sort of nonresidential uses -- would be used by
7 This is waiver 17. 7 the property.
8 M5, MORELLI: Ckay. So principal Wse 17 is 8 M5. PALERMD  But specifically for the
9 trade, professional, or other school conducted as a 9 leasing office, not for any use at 4207
10 private gainful business, so that's not an 10 MR SHEEN That's right.
11 educational use. 11 M5. MORELLI: But just keep in mnd that --
12 M SHEN Rght. | nean, it's a 12 and | don't knowif it's easier to go to the garage
13 for-profit math tutoring, so -- 13 level plan where you see that there is the property
14 M5, MORELLI: Soif it's for-profit math 14 line that separates the T-5 district fromthe L-10.
15 tutoring, | don't think that falls under 17, so 15 There are eight parking spaces, and four of those
16 that's not the provision you woul d be wanting a 16 spaces woul d be for conmercial use, and four of them
17 waiver request. 17 woul d be for residential use. So that's why
18 M5. POERVAN  Yeah. | think we'd have 18 there's -- just because there's overlap, there is
19 to -- for education, wouldn't it have to be not 19 going to be -- there are going to be spaces bel ow
20 for-profit? | just know under 40A you have to get a |20 ground that -- on the T-5 side that will be
21 special pernit in order to have tutoring in 21 comercial spaces.
22 sonebody' s hore, which is what | see is the 22 MR CELLER Let ne ask you a question.
23 equivalent -- well, not a Russian school. And ny 23 The section that they're citing, Section 22, right,
24 concern there woul d be, you know, people dropping off |24 allows use for any lots -- any other lot |ocated
Page 23 Page 25
1 kids and traffic created by kids coning and goi ng. 1 within 1,400 feet. Sois it their ask and is it our
2 MR SHEEN So we're getting rid -- we're 2 intent to grant the right to rent out parking to
3 withdraw ng our request. 3 third parties, people who are not in either
4 M. POERVAN  Ckay. 4 49 Coolidge or 420 Harvard? They're tight on parking
5 MR SHEEN The next one has to do with, 5 asit is.
6 again, onthe 49 Coolidge side. Ve left e 21 in 6 MR SHEEN Qur intentionis not to --
7 there, but | think, based on the discussion with the 7 M CGELER As | assune.
8 building comssioner, that can be -- that's not 8 MR SHEEN Yeah. It's for our on-site
9 applicable anynore. It can be covered under 71, so 9 tenants.
10 we would like to withdraw that request as well. 10 MR CGELLER But if that's the case, then
11 M. PALERMD 20 and 21. 11 there needs to be --
12 MR CELLER Yeah. The updated chart has 12 M. MORELLI: Yeah. | think Use 23 shoul d
13 21 13 cover everything. |f you read, "Parking area
14 M5. MORELLI: Look at Decenber 12th, what | 14 abutting or across the street froma nonresidence
15 handed out. I'msorry. That's waiver B, as in 15 district for the parking of passenger cars of
16 "Boston." 16 tenants, enployees, custoners, and guests of
17 M5, PALERMD So 21 is gone. (kay. 17 buildings or establishnents in the adjoining
18 MR SHEEN Rght. B 1 and B.2 are out. 18 nonresidence district provided no sales or service
19 M5, POERVAN  Ckay. 19 operations are perfornmed.” That is allowed by
20 MR SHEEN The next one, autonotive 20 special pernmt inthe T-5 district, and it is alloved
21 services and uses, we believe they are required to 21 inthe local business district.
22 build. So under both the 49 Cool i dge parcel, we're 22 MR SHEEN So just to clarify, Wse No. 22
23 still asking for a waiver for uses 22 and 23 under 23 is allowed by right under L, so the use -- so the
24 49 (oolidge, the T-5 zoning district, and Use No. 22 |24 waiver request for the 420 parcel actually would be
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1w thdrawn. 1 to an area abutting or across the street?
2 MR GELLER So you're withdrawing it for 2 M5, SCHAEIDER  WélI, it is abutting 420;
3 420 Harvard, so let's now ask the question on 49. 3 right?
4 M5. MORELLI: | just want to be clear on 4 M5. PALERMD  But it's parking for 49.
5 what you're withdrawing. You're still asking for a 5 M5 POERVAN QO it's parking for
6 waiver fromse 22. 6 visitors.
7 MR SHEEN But not for the -- 7 M. PALERMD No. It's parking for
8 M5. MORELLI: You don't need it for 23. 8 49 (oolidge. Yeah. | think we need to clarify it in
9 MR CELLER He doesn't need it. 9 the conditions.
10 M5. MRELLI: Rght. And that's not inthe |10 MR SHEEN Ckay. Should | go on?
11 wai vers. 11 MR CGELLER Let's back up for a ninute.
12 M SHEEN No. But 22 is by right under 12 So -- because you raised 23. So for 49 Coolidge, the
13 L. 13 ask is Table of Uses No. 22; correct?
14 M. MORELLI: That's correct, it is. I'm 14 MR SHEEN For 49 Goolidge, we're asking
15 sorry. 15 Table of Uses No. 22 and 23.
16 M. PALERMO So that one is being 16 MR CELLER And 23?
17w thdrawn? 17 MR SHEEN  Yes.
18 MR CELLER Yes. He doesn't need it. 18 MR GELER kay.
19 So then the question is on 49 ool i dge, 19 M5, PALERD  |'mstill not clear why he
20 what does he need? 20 needs 23.
21 M5, PALERMD  Right. 21 MR CGELLER Wat is the negative for you?
22 M5. MORELLI: So I'Il just explain what is 22 M5, PALERMD  Véll, we can clarify it with
23 actually happening. There are residents at 23 conditions, but it inplies that --
24 49 (oolidge. There are two residential units. Their |24 MR CGELLER No nore so than 22.

Page 27 Page 29
1 parking is going to be on the 420 side bel ow grade. 1 M5 PALERMD V@I, tone it inplies that
2 MR GELLER | understand that part. 2 there could be -- we can clarify with conditions.
3 M5. MORELLI: And there's going to be 3 Never nind. V'Il do that.
4 comercial parking associated with the leasing office | 4 MR GLLER ay. G ahead.
5 on 49 Coolidge, which is a residential district. 5 MR SHEEN So the next section had to do
6 MR CELLER | understand that. 6 wthretail and consuner uses. V¢ talked in length
7 The issue is: Al | want to achieve, which 7 to staff about this one, and we decided to renove any
8 | believe is what M. Sheen wants to achieve, | want 8 waiver requests associated with the 49 Qool i dge
9 himto have parking for his project. | don't want 9 parcel, so that no | onger applies.
10 himto decide that he can nake nore noney by renting |10 M5, POERVAN | need to catch up again.
11 out to third parties who are within 1,400 square feet |11 Hold on. These two copies are driving me nuts. Let
12 of the site. That's all | want. 12 e just catch up on mne.
13 MB. PALERMD Can that be a condition? 13 But you're withdrawing that, D1 and D 2?
14 M. MORELLI: Yes. | was going to say -- 14 MR SHEEN So the residential -- on the
15 MR CELLER But | think we need to make 15 residential parcel, the T-5 parcel, we're no | onger
16 that clear. 16 asking for any waivers. So nowthat's just
17 M5. SCH\EIDER But | guess, then, that 17 nonappl i cabl e.
18 raises the question of does a waiver from23 with 18 V¢ are still asking for 38C It's
19 respect to Coolidge get you the sane result? So 19 currently allowed by special permt under the L zone.
20 let's say we don't give the waiver with respect to 20 And 38C has to do with open-air use, other than
21 22, but we give it with respect to 23, which we can 21 comercial recreational facility, seasonal outdoor
22 do because it's a special permt use, doesn't that 22 seating for a licensed food vendor that does not
23 cover you wthout us having to inpose a condition? 23 exceed six nonths in each cal endar year, and Uses 22
24 M5. PALERMD Athough, doesn't this relate |24 to 28 inclusive, including, but not limted to, the
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1 sale of flowers, garden supplies, or agricultural 1 There are no direct public access to that space.

2 produce. 2 MR GELLER Qher than the of fice now

3 MR CELLER Explain to us why you woul d 3 MR SHEEN Rght. But the intentionis

4 need open air -- 4 not tobeina-- our intentionis not to put a food

5 MR SHEEN So one of the tenants that 5 wvendor out there so they can sell hot dogs six nonths

6 we're pursuing is Wnston Fowers, and we woul d |ike 6 out of the year. You know, the -- it's for the quiet

7 to have Wnston Howers -- the ability to display 7 enjoynent of our tenants in the building

8 potted plants and whatnot whether it is in the 8 To the extent that we are courting Wnston

9 Harvard Street frontage side of the property or -- 9 Fowers, you know, | do think that's why we left it

10 very much the sane as -- you know, currently there 10 in there as a discussion point, because we do believe

11 are other vendors on Harvard Street that overflows 11 that having a nerchant that engages Harvard Street --

12 onto -- 12 it's a public benefit and it create pedestrian safety

13 M GELER So the Harvard Street side, 13 as well as foot traffic.

14 what's the distance fromthe building to the public 14 MR GELLER ay.

15 si deval k? 15 M. POERVAN  Wiat about the cafe that you

16 M5. MORELLI: So let ne just |ook at the 16 tal ked about ?

17 plans. 17 M5, SCH\EIDER WMl 1, just picking up on

18 MR CGELLER And | hear what you're saying. 18 what he said for just a second, though, | nean, it

19 | know Wnston Flowers very well. But |'mnot sure 19 seens to ne that if our concern is about a retail or

20 that in practical reality you're going to have a lot |20 restaurant or whatever tenant using what we believe

21 of displays. 21 to be designated open space for the residentia

22 M5. MORELLI: Before | get to that, just 22 tenants, that's the kind of thing that we coul d

23 renenber, the inplications of granting this waiver 23 address in a condition to the decision rather than

24 also affects the courtyard. 24 beating a dead horse and trying to posit what he nay
Page 31 Page 33

1 MR CELLER W understand that. Believe 1 or nay not be doing and --

2 me, if he was talking about the 6 inches in front of 2 MB. POERVAN |'mnot sure what you nean,

3 Harvard Street, | wouldn't be as concerned. 3 Dbecause we coul d just deny the wai ver

4 M5. MORELLI: | actually don't have ny 4 M5, PALERMO No. But we can --

5 scale, but | thinkit'slike 2 feet. It's not alot 5 M. SCH\E DER There nay be some uses that

6 of -- 6 we think would be okay. | nean, | think the idea of

7 Do you renenber, Dartagnan? O you don't 7 aflower shopwith alittle bit of spillover, if

8 have a scale? 8 there's room is aniceidea. And | think we do want

9 MR SHEEN Ve don't. But, you know, our 9 to provide --

10 intentionis for -- | nean, so let's get to the 10 MR CGELLER W want this to be a

11 elephant -- 11 successful retail space

12 M. POERVAN VeI, let me ask one 12 M. PALERMD  And we can linmt the use in

13 question. Is it equal to the space that Mdel 13 the conditions to the other space and say it's

14 Hardware has, for exanple, where they put out all 14 restricted to the use by tenants and it is prohibited

15 their shovel s? Because they have a fair amount of 15 touse it for a cafe, outdoor use

16 space relative -- do you want to put sone flowers out |16 M. POERVAN  But |'mthinking about --

17 there? 17 1'mthinking of the neighbors. You know, are

18 MB. SCHEIDER WeélI, | think he wants to 18 neighbors going to want -- and perhaps we can hear

19 get to the elephant in the room 19 themafter this. Are neighbors going to want people

20 MR SHEN So let's put that -- table 20 chit-chatting, picking out their flowers, picking out

21 that. 21 their -- custoners of Wnston. | nean, | |ove

22 Qur intention for the courtyard is 22 Wnston. That'd be great. But picking up their, you

23 primarily -- or exclusively for tenants of the 23 know, little trees or sonething like that, | think

24 building use only. It's not neant for the public. 24 that could be a najor disturbance as to --
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1 Ms. SCHEIDER n the si dewal k? 1 we received, whichis if there's no change to
2 M5, POERVMAN  Not on the sidewalk. In the 2 49 oolidge, why is there a waiver --
3 space -- 3 M5. MORELLI: So that wasn't updated. That
4 M5, PALERMD V@'l restrict it. They 4 should be crossed out. There is not going to be any
5 can't use the space for anything other than the 5 height change at 49 Coolidge, so that's not
6 tenants' quiet enjoynent. 6 applicable.
7 M. POERVAN That's fine. But | thought 7 What we want to do is be very careful about
8 we were talking about the use of the courtyard. 8 what the height is so you understand what the delta
9 MR CGELER MNo. W're talking about the 2 9 is between the regulations and the waiver request.
10 feet fromthe face of this building to where the 10 MR CGLLER kay. Thank you.
11 public sidewalk starts on Harvard Street. That's all |11 MR SHEEN So that's correct. There will
12 we're talking about. 12 be no change to the exterior height of 49 Cooli dge.
13 | will say it plainly and clearly. | don't |13 M5. POERVAN | actual |y have a question
14 think any one of the ZBA -- and you know what |'m 14 on G1and G2, nowthat | have reviewed them It's
15 going to say. None of the ZBA nenbers are going to 15 waivers of a designer review, for exanple, of
16 entertain placing conmercial uses |ike hot dog stands |16 advertising features, the way the sign | ooks, for
17 or cafe tables or a skating rink -- 17 exanple. Wen you, | guess, put it up, they give you
18 MR SHEEN That's not our intention. 18 like 20 feet or sonething like that. |'mnot sure
19 MR CELLER -- in the landscaped area. 19 that we want to have a waiver for that or for the --
20 M. POERVAN  kay. MNow | understand. 20 M5. MORELLI: | beg your pardon. | believe
21 MR SHEEN The next one is -- 21 that those are exceptions. Soit's alittle
22 M5. POERVMAN  So what does this doto D1 22 confusing, | admt. Design review requirenents
23 and D 2? 23 except --
24 M5. PAERMD It leaves it as he wote it 24 MB. POERVAN (kay. ot it. Then never
Page 35 Page 37
1 onthis latest, Decenber 12th. 1 mnd.
2 MR GELLER And what will happenis, in 2 MR SHEEN (kay so the next shaded bl ocks
3 the discussion of the conditions, we will nake it 3 has todowthwaivers P.1 and P.2. V¢ believe,
4 clear what the limtations -- assumng we're wlling 4 based on the last conversation with the building
5 to entertain this waiver request, what the 5 commissioner, those were required to build.
6 limtations of the grant are. 6 MR CGELLER Can you confirmthat, Maria?
7 M SHEN So D1 nolonger applies. It's 7 M. MORELLI: Yes, that's correct.
8 D2 for 420 Harvard Street. 8 Actually, if you goto his original letter,
9 The next box has to do with comunications. 9 heddsay-- I'msorry. It wasn't P.
10 W're withdrawing that after discussions with staff, 10 Dd you say that was P?
11 so DB.2 no longer applies. 11 MR SHEEN P.1and P.2.
12 MR CELLER No Brookline Public Radio 12 M5, MORELLI: He actually said it wasn't
13 Systen? Radio's comng back. 13 applicable. | think exceptions for -- |'mnot sure
14 MR SHEEN The next one has to do with the |14 why he said that wasn't applicable. Mybe sonething
15 maxi mum hei ght of buildings. As we stated earlier, 15 about corner |ots where that woul dn't be applicable.
16 the exterior height of the building remains the same. |16 But when | read that particular bylaw | think it is
17 If this specific -- you know, it's still being shaded | 17 applicable. There are certain -- if you | ook at
18 because, | guess, the building comnissioner still 18 Fuller Street, there is a nodal pattern.
19 needs to review the cal cul ations, the nethodol ogy of |19 MR CELLER Let's double check with
20 the height and the el evation, which we've provided to |20 Conmi ssioner Bennett.
21 him 21 M5. POERVAN | think there's actually a
22 MR CGELER And, Maria, let me just throw 22 typo: "Devious." Shouldn't that be "deviant" or
23 in-- one point that was confusing to me is -- and it |23 "deviation"? "Any devious from setback nodal
24 was sort of assisted by a letter fromsonebody that 24 pattern.”
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Page 40

1 MR CELLER For those of you who are 1 the exanple material, the pictures, we believe those
2 conspiracy theorists. 2 hard surface areas will be large-format pavers
3 M. PALERMD  Perhaps the devel oper can 3 M5, PALERMD WII be -- excuse nme?
4 explain why he thinks he needs it. 4 MR SHEEN WII| be pavers
5 MR SHEEN | can't explain why. 5 M5, PALERMD  And nade out of what? W
6 M5. PALERVMD  Ckay. 6 don't know This could be covered in conditions
7 MR CELLER It's hard enough for us to 7 perhaps. You know | want sore |evel of --
8 explain. 8 M5. MRELLI: So the less they provide in
9 MR SHEEN The next one has to do with -- 9 the plans -- renenber, when they provide construction
10 this one's exception U dealing wth mninum 10 drawings, there has to be a sign-off for their
11 landscaped open space cal cul ations. W had discussed | 11 building pernmit. Anything that they' re not providing
12 keeping the two parcel s separate. This is why we 12 on the plans -- there is the discretion -- the
13 decided to keep themseparate, so we can clearly 13 assistant director for regulatory and pl anning has
14 identify the lot area for 49 Coolidge being 3,105 14 the discretion. She will be review ng and approving
15 square feet of lot. \W're naintaining approxinately |15 the plans. But we just have to nake sure in the
16 1,400 square feet of landscaped open space, which 16 conditions that she has the authority to review and
17 includes 1,040 square feet of hard surface area. And |17 approve -- not just review the plans
18 so we are adding a waiver -- | believe it's the 18 M. PALERMO Materials
19 definition -- in the definition section there was a 19 MS. MCRELLI: That's correct
20 30 percent -- a maxi numof 30 percent hard surface 20 MR SHEEN So as you can see fromthe
21 area of the total |andscaped area requirenment, so 21 sketches fromour |andscape architect, there will be
22 that's why those additional cal cul ations were added. 22 landscape buffers along the 45 Coolidge properties
23 For the 420 Harvard side, there was about 23 and we are also in discussion with the owers of
24 10,851 square feet of lot area, and we'll have 1,516 |24 45 Qoolidge as well as 44 Fuller to provide

Page 39 Page 41
1 square feet of |andscaped open space, inclusive of 1 additional |andscape buffering that nay be needed to
2 1,045 square feet of hard surface area. 2 further nitigate the inpact
3 So on the 49 side, even though we are 3 But the intention is to have a certain
4 above -- we're at 45 percent of |andscaped to total 4 anmount of hard surface area, because renenber, this
5 area, but we are 74 percent hard surface area of the 5 is actually above the parking garage, so we wll
6 total landscaped area, so that's why we woul d need a 6 likely have to raise portions of the |andscaped area
7 waiver request. 7 as planters in order to provide the soil depth
8 M. MORELLI: | just went to ask the 8 Hence there's -- you know, a portion of the ground
9 applicant, does your |andscape architect intend to 9 floor surface will remain as sort of inpervious
10 submt a nore detailed | andscape plan? 10 So | believe the remaining itens were
11 MR SHEEN | think the current -- or the 11 previously discussed.
12 wupdated plan that we are including in the package is |12 M5, MORELLI: Except for HH regarding
13 sufficient toillustrate the intention of the 13 partial deno at 49 -- demolition
14 courtyard area. V@ will subnmit the additional 14 MR SHEEN (h, yes. So we are withdraw ng
15 working drawings as part of the building permt 15 our denolition waiver for 49 Qoolidge because we
16 process to the building inspector. 16 believe we will qualify under the existing
17 M5, MORELLI: They would actual |y have to 17 percentage. | think it's 25 percent for elevation,
18 also go to the assistant director for regulatory 18 so we wouldn't need a waiver for that. So HH1 would
19 planning. 19 be withdrawn
20 MR SHEEN Sure. 20 M. POERVAN There's DD.1 and 2, whichis
21 MB. PALERMD |'msorry, but you nay have 21 enforcenent, and | thought that was supposed to be
22 already told us this a while ago. Do we know what 22w thdrawn.
23 the hard surface is going to be? 23 MB. MORELLI: | believe you denied that
24 MR SHEEN So we believe, as indicated in 24 So the cross-out in there neans that -- anything that
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1 was crossed out, that reflects the board's vote as of | 1 there could be inventory put back there. You don't
2 the Novenber 30th hearing, so we did not grant the 2 want --
3 waiver. Ch, for DD That should be crossed out. So | 3 MR CELLER "Put back there."
4 that is denied. DDis denied. 4 M5. MORELLI: In the courtyard.
5 MR CGELER kay. Thank you. 5 M5. PAAERMD No. | think that's exactly
6 Ckay, Board, let's very briefly run through 6 why Johanna's suggestion is the one that | woul d
7 any conments -- renaining coments we have. | think 7 agree with, and that is that the courtyard s use is
8 we've addressed nost of the issues. 8 limted exclusively to the residential tenants,
9 Let me say this, for ny own sunmary: | am 9 period, as a condition.
10 generally okay, subject to the things that need 10 MB. SCH\EIDER The intent of that space, |
11 further definition, like height, fromthe building 11 think, was always to meet the --
12 commissioner. And al so subject to conditions that 12 M. MORELLI: | heard "tenant." | didn't
13 effectively linit the use -- I'msorry -- the parking |13 knowif you neant the retail --
14 to the two properties. 14 MR CELLER WlI, wait. Johanna's comment
15 And, Lark, you al so had sone | anguage that 15 was if sonebody from for instance, the office or
16 you wanted in a condition on pavers or whatever. 16 fromthe retail space wants to sit outside to eat
17 M. PALERMD VeI, | think Maria nade the 17 their lunch, that's saying they can't do that. Are
18 suggestion that we specifically authorize or require |18 you prohibiting themfrom--
19 the approval of the assistant director as to the 19 MB. PALERMD No. | think there's a better
20 materials used for the hard surfaces in the 20 way to get at it. | think, you know residential
21 landscapi ng. 21 tenants and -- for the, you know, enjoynent -- you
22 MR CELER That's fine. |'mfine with 22 know, the quiet enjoyment --
23 that. 23 MR CELLER The use is a nonconmercial use
24 And then the last one was the linmtationon |24 wthin-- it's a soft use within that open space.
Page 43 Page 45
1 the use of -- it was under Section 38C -- al ong 1 MB. PALERD Rght. But, again, what I'm
2 Harvard Street in front of the retail space, making 2 suggesting is if we say that the courtyard -- we are
3 it clear that that -- the open space -- 3 conditioning our conprehensive permt on restricting
4 M5, SCHEIDER Wél|, do we want to frane 4 the use of the courtyard for the quiet enjoyment of
5 it adfferent way, though? | mean, | agree with you | 5 the residential tenants and enpl oyees of the
6 interns of the concept, but | feel like we need a 6 comercial tenants.
7 better way to phrase it. To say that the courtyard 7 M5. SCH\E DER  Yes.
8 and open space shall be linited to the use of 8 MR CELLER (Ckay. Anything el se on
9 residential -- do we want to do residential tenants 9 waivers? Comments?
10 or all tenants of the building? | don't want to 10 No. Ckay, thank you.
11 prohibit people who are working there fromtaking 11 Ckay. So, Maria, for the next hearing --
12 their lunches outside, for exanple. 12 or precedent to the next hearing we'll get a
13 MR CELLER | don't have an objection. 13 cl eaned-up --
14 Ms. SCHEIDER | nean, because that's -- 14 M5. MORELLI: You will get a cleaned-up
15 we sort of avoid getting into. |s there roomon 15 waivers list, yes.
16 Harvard? Wat's the use? How much space can they 16 MR GELLER Sometine before, say, 5:00?
17 take up? So | would rather, and | think it's 17 MS. MORELLI: How about tonorrow?
18 probably nore protective of the neighborhood for us 18 M GELLER kay. | want toinvite
19 to have a condition that limts that courtyard to 19 nenbers of the public nowto offer testinony. Again,
20 tenants of the building, residential and commercial. 20 | would ask that you focus on the topics for this
21 M5. MORELLI: Just to be clear, since they 21 evening' s hearing, which is reviewof the waiver
22 have been -- the applicant has been very specific 22 requests as well as the proposed conditions that have
23 about a possible use like Wnston FHowers. You know, |23 been circul ated.
24 the possibility that there could be sone excess -- 24 Again, if you do wish to speak, speak into
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1 the mcrophone that is at the dais. Start by giving 1 MR GELLER Yeah. | think what it
2 us your nane and your address. 2 actually says is that if the applicant revised any of
3 I's there anybody who wants to speak? 3 his plans, gotta come back to us.
4 MR MMNAHON  For the record, Col mMMhon, 4 MR BENNETT: Rght. Ckay, yes. Ckay.
5 45 Qoolidge Street. 5 Then | guess ny concern is that he can conme back and
6 Just a brief note: So the applicant has 6 say, well, | couldn't get it right the first tine.
7 saidthat they will -- they' ve committed to working 7 1'dlike to add a sixth floor or 1'd like to
8 with abutters to achieve acceptabl e and effective 8 extend -- you know, build another -- | think it's
9 screening between the properties and the abutting 9 kind of too open-ended, the way the condition is
10 neighbors. V¢ think it would be worthwhile having 10 worded. That's all.
11 some summary note in the conditions to ensure that is |11 MR GLLER It's the language we typically
12 carried out. 12 see because we want themto cone back to us if they
13 MR CELLER Thank you. 13 propose any revisions.
14 Anybody el se? 14 MB. SCHEDER | don't think that legally
15 KAREN I'mKaren. I'mecurrently living on |15 we can add a condition that constrains the ability of
16 Babcock. And | just -- you know, | |ove community, 16 a future board -- their discretion torevisit --
17 and | don't have one anynore where |'mliving, and 17 revise a proposal .
18 that's the problem 18 M5. POERVAN But there are restrictions
19 But | alsolivein agreat building. W 19 as to whether or not sonething is a substantial
20 don't hear our neighbors in the building because it's |20 change to a plan. Then, yeah, there have to be a
21 insulated inthe walls. Apparently, there's netal in |21 whole bunch of hearings again. Soit's not |ike we
22 the walls for the fire codes, but it also acts as an |22 could say, yeah go for it.
23 insulator. And when | nove, | don't want to hear ny |23 MR BENNETT: | guess you addressed ny
24 neighbors either, so pay attention to the 24 concern, then. Very good. Thank you.

Page 47 Page 49
1 construction. Thank you. 1 MR GELLER Thank you.
2 MR GELLER Thank you. 2 Anybody el se?
3 Anybody el se? 3 M SHAW H. I'mSoat Shaw | live at
4 MR BENNETT: Fred Bennett, 32 Coolidge. 4 Thorndike Street -- 88 Thorndi ke.
5 | think it's Condition No. 57. | didn't 5 And | just wanted to point out that
6 nenorize the whole text, but it's sonething along the | 6 wonderful as Wnston Flowers is -- | |ove Wnston
7 lines of a revision can be submtted and nust be 7 Fowers -- we don't know how | ong Wnston Fl owers
8 approved by the conmttee. That's fine with ne. | 8 would stay as a tenant, and we don't know how | ong
9 think provisions are appropriate for situations |ike 9 anybody woul d stay as tenants. So | think that
10 this. 10 having these kinds of wonderful ideas is sonething to
11 However, | think it's not worded 11 just have with a grain of salt because it could very
12 sufficiently to cover -- you know, what if the 12 well be a tenant that might not work out in the area.
13 devel oper -- the applicant decided, well, naybe I 13 So | wanted to put that in as a notice.
14 need a revision to add a sixth floor after all. So 14 And |'mreally concerned with the setback
15 that's ny concern. 1'd like to go on record as 15 on Harvard Street and the trees on Harvard Street and
16 having expressed that. 16 also the setback with the neighbor that's on Fuller
17 MR CGELLER ['mnot going to let you go. 17 Street. And | think that that setback seens a little
18 Go through it again. 18 soft to me, so | want to put that concern on both
19 MR BENNETT: Sorry. |'malittle hoarse 19 sides, and the trees there.
20 today. 20 MR GLLER Thank you.
21 M/ concern is that -- | thinkit's 21 Anybody el se?
22 Condition No. 57, which sort of says that the 22 (No audi bl e response.)
23 applicant can request a revision -- subnit revisions |23 MR GELLER No. kay.
24 later for reviewbhy this board, | believe? 24 So | want to ask the board nenbers to
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Page 52

1 take -- we did get an -- well, we have a coupl e of 1 additionto, "height, scale feasihility of the
2 copies of the conditions list, so, unfortunately, I 2 parking plan," put "safety, traffic, and site
3 think what we're going to have to do is we're going 3 circulation.'
4 to have to go back and forth so -- | say that only 4 MR CGELLER Under findings, Finding 6
5 because |'ve nade notes. 5 this is referencing a distance fromthe
6 So there is -- there was circulated, in 6 Boston/Brookline town line to Boylston Street. |
7 addition, ared-lined -- for those of you who have 7 woul d suggest that a nore accurate statenent, and
8 color -- 8 particularly one that we woul d consider, woul d have
9 M5, PALERMD But dated -- 9 been Beacon Street.
10 MR CELLER Dated today's date, which 10 M5. SCHEIDER But this is diff Boehner's
11 included the conments fromthe applicant. 11 testinony
12 MB. POERVAN  Ckay. 12 MR CELLER Wés it to Boylston Street?
13 MR CELER So that's why | say you've got |13 M5. SCH\H DER Yeah. Wésn't it?
14 to look with both eyes. 14 M. MORELLI: It was to Boylston Street. |
15 So before we strictly get to the 15 think even also when | gave a presentati on on behal f
16 conditions, | just want to nmake sure that if people 16 of the planning board, it was fromthe Boston |ine
17 have conments to the content -- so procedural 17 all the way to Route 9.
18 history, references to the plans and schedul es and 18 MR GLLER WII you just doubl e check
19 specs that have been replied upon, as well as the 19 that?
20 factual information that is being laid out, and then |20 M5. MORELLI: |'mpositive he said -- yes
21 the findings, all of which precede the decision 21 M. POERVAN  Because he was di scussi ng
22 conponent, does anybody have any conments? 22 the buildings in Brookline Village, past Beacon
23 MB. MORELLI: | have one comment regarding 23 Street.
24 the procedural history where there's specific square |24 MB. MORELLI: That's why he said "nostly."”

Page 51 Page 53
1 footage. | just want to neasure the plans in regard 1 | nean, there are sone pockets where you mght have a
2 totheretail and office space. That's why I'm 2 four-story, like, dental building at 209 Harvard
3 getting the full-sized plans. | probably will be 3 Street. But that's why the word "nostly" --
4 revisiting them 4 MR CGELLER And Brookline Village is al so
5 M GELER ay. 5 entirely restrictions.
6 Maria, interns of No. 12, "the board 6 C(kay. Finding 10, were there neetings wth
7 relies, in part, on town staff technical review" 7 anyone el se? You' ve listed two buckets. Anybody
8 M5. MORELLI: | think we probably want to 8 else?
9 say "considered and accepted.” 9 M5, MORELLI: Wéll, staff does not
10 M5. POERVAN | woul d rather just say 10 participate in conmunity neetings where the applicant
11 "consi dered. " 11 is meeting with residents, so |'mjust noting that
12 M5. MORELLI: "Qonsidered." 12 those took place
13 You waented to add "in part"? 13 M GLLER Thisis afinding. Dd the
14 MR CGELER Uh-huh. 14 applicant neet with anybody el se?
15 Ms. SCHEIDER WlI, if it's 15 MB. MORELLI: The applicant woul d have to
16 "considered" -- 16 speak to that
17 MR CELLER Yeah. "Qonsidered' neans that |17 MR CGELLER DOd you just neet with the
18 it's not exclusive. 18 Fuller Street residents and Coolidge Street
19 M5. SCH\EIDER  Yeah. 19 residents, or were you neeting wth the nei ghbors?
20 MR CHELER 14, second line, "submtted 20 MR SHEEN \¢ were neeting with the
21 extensive oral and witten testinmony with respect to |21 inmediate neighbors, abutters as well as -- which
22 the original project and the project." 22 include The Butcherie, including several of the
23 Ms. POERVAN Can | have another little 23 businesses along Harvard Street.
24 fill inthat sane paragraph? The last thing, in 24 M GELLER ay.
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1 M5. MORELLI: But you might have al so 1 M5, MRELLI: Ckay. Solet's back up to

2 attended a community meeting with nore than just the 2 Qondition 19, because the applicant has -- let me

3 abutters. |Is that true? 3 just read it. "The applicant has stated that retai

4 MR SHEEN  Yes. 4 space will not be used for food preparation or

5 M5. MORELLI: W@ just want the findings to 5 production, including restaurants and cafes." And

6 be accurate because the applicant went above and 6 the applicant change is, "including restaurants and

7 beyond the ZBA's charge in regard to nodifying the 7 excluding cafes."

8 project, and that was due to neeting wth neighbors. 8 | don't knowif in our waivers list, if

9 MR SHEEN Yeah. V¢ held a nunber of 9 there was any granting of waivers allowed for cafes

10 neetings with abutters and as well as -- | believe 10 MR SHEEN So just to sort of clarify

11 the first neeting was at Mke's house. | don't have |11 that, currently inthe L district, restaurant and

12 the sign-in sheet, so to ny know edge, there were 12 cafe is allowed use. V¢'re not asking waivers under

13 nmore than the inmediate abutters that | recogni zed 13 that condition.

14 through ny comunication, beyond ny -- 14 MR CELLER Restaurants and cafe, okay.

15 UN DENTI FIED AUDIENCE MEMBER | live in 15 M5, MORELLI: However, the -- |'mawaiting

16 that neighborhood, and it's the first tinme that 1've |16 the letter fromthe chief of environnental health

17 heard -- 17 regarding the rubbish plan. And the reason why

18 MR SHEEN Ve did not organize that 18 nmention this is because there's no parking provided

19 neeting. It was organized for us. But there were 19 for any retail customers. Ckay? That could be an

20 residents beyond the inmediate abutters of 44 Fuller |20 issue for restaurant use.

21 and 45 Gool i dge and -- 21 A'so, there were several coments where

22 UN DENTI Fl ED AUDI ENCE MEMBER |t was 22 some ZBA menbers were very concerned about there

23 abutters plus one househol d. 23 being restaurants on-site

24 MR ENGLER Doesn't matter. 24 In addition, if there vere restaurants or
Page 55 Page 57

1 MR CELLER Paragraph 13, "site control is 1 cafes, that woul d have sone bearing on the trash

2 anmatter solely within the purview of the subsidizing | 2 mnanagenent plan, which | have not seen a letter

3 agency." No? 3 MR CGLLER [|'mnot sure we've made a

4 M5. SCHEIDER It's not in our discretion. 4 finding -- | understand they're not asking for a

5 M5. POERVMAN  But | think there were 5 waiver. | just don't knowthat we nade that finding.

6 questions about whether or not -- maybe it's not 6 MB. MRELLI: Ckay. | can ook at past

7 worth addressing here, but there were questions 7 transcripts and provide --

8 raised as to whether or not there was site control. 8 MR SHEEN So we did have a conversation

9 M5. SCH\EIDER But these are findings. 9 with Pat Miloney regarding the possible cafe use

10 M5, POERVAN  Never nind. 10 on-site and are awaiting his formal submssion of his

11 MR CELLER Paragraph 17, "The appli cant 11 conments

12 testified that the project's two parcels woul d be 12 Qur initial feedback up fromhi mwas that

13 placed in common ownership after a building permt is |13 there needs to be a separation of trash, so there

14 issued." Dd they also testify that they woul d be 14 woul dn't be any conbination of, you know, cafe trash

15 maintained in common owner shi p? 15 intermxed with residential trash. So trash

16 M. MORELLI: | believe that is a 16 segregation was his requirenent.

17 recomendation of the building comissioner. | don't |17 MR CELLER You've actual |y stunbl ed on

18 recall that. | would have to look at the transcript |18 something | actually do know about. So, you know

19 to knowif that was actual |y sonething the 19 there are largely two kinds of what you'd cal

20 applicant -- they didn't object to that condition 20 restaurant/cafes: ones that need venting, so there's

21 that it remain in common ownership in perpetuity. 21 cooking, and those that have no cooking, so there's

22 MR CGELLER (kay. Did the board nake a 22 no venting requirenments. And | assune that you nean

23 finding that the project is not conducive to 23 the latter

24 restaurant tenants? That's a |large aninal. 24 And then the secondary issue is: Wat do
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1 you dowth all the trash? Because when you have 1 use, and we will address the cubic foot, you know,

2 residential conponents with restaurant conponents, 2 trash bins that will be required in the event that a

3 the one thing you don't want to do is have shared 3 small cafe were to be part of the program

4 trash because of the intensity of restaurant trash 4 Qurrently, the proposed trash nmanagenent

5 storage as wel | as pickup. And depending on the 5 and recycling managenent is on a weekly basis, given

6 nature of your space, what you frequently wind up 6 the small intensity of this project. In the event

7 doingis, in particular wthin your |ease, you 7 that a cafe were to be included, you know we'll work

8 mandate that they have to maintain cold trash storage | 8 with staff and increase -- potentially increase the

9 wthin the premses. And then you al so nandate the 9 frequency of trash pickup

10 et hodol ogy by which there's pickup. And, you know 10 MB. SCHEIDER And | think that's

11 it's got to be short-lived and cl ean. 11 sonething that we can put in a condition, that if a

12 MR SHEEN To answer your first question, 12 cafe -- | nean, it's an allowed use by zoning, so

13 our intentionis not to have a high-intensive 13 it's not really up to us to regul ate what's an

14 professional kitchen. You know, we fully appreciate |14 allowed use

15 the concern of ventilation as an issue, as well as 15 But if we're worried about trash inpact,

16 trash management in a high-intensive professional 16 think we coul d have them cone back and run it through

17 kitchen. That's not our intention. 17 the town in the event that thereis --

18 V¢ do believe a small cafe, as part of the 18 MR GLLER And, frankly, it does get run

19 retail space, is conducive to pedestrian traffic and |19 through licensing. And they're going to have to

20 the activation of Harvard Street in general. And as |20 establish to the satisfaction of the |icensing board

21 such, that we can inagine a cafe, not dissimlar to, |21 adequate trash -- all of the conditions that

22 perhaps, Athens or 4A that does the baking off-site, |22 typically would be required is going to be reviewed

23 but they do provide coffee and pastries to the extent |23 M. PALERVD Even if it's an allowed use

24 that you would heat it up. It wouldn't be heated up |24 aren't we allowed to condition that use as part of
Page 59 Page 61

1 inaprofessional kitchen, but it's thorough -- 1 the conprehensive permt?

2 MR CELLER M crowaves. 2 MR GELLER W are.

3 MR SHEEN  Yeah. 3 M5. PALERMD  So we could say that we are

4 MS. POERVAN ['mstill -- | nean, how 4 conditioning it on a use that woul d not exceed the

5 would we handl e the trash? | nean, | do recall us 5 cafe description and woul dn't require ventilation or

6 basically saying, you know, we don't want cafes there | 6 a full kitchen, what the devel oper has al ready said

7 based, in large part, on, in ny recollection, the 7 M5. SCHEE DER But | think what's

8 neighbors' concerns. Wth food waste, there's al so 8 interesting -- | nean, | don't see -- and, you know

9 the possibility for rats, etc., etc. And if wedon't | 9 | don't pretend to know every detail of the byl aw

10 deal with waste concerns now, when woul d we ever deal |10 but | don't see a definition in there that

11 with then? 11 distingui shes between restaurant and cafe.

12 M SHEEN | think that's why we're 12 MB. PALERMO There isn't, no. Vés just

13 waiting on the corments fromthe waste nanagenent 13 reading it. Wich is why --

14 staff, because we proposed that. And based on the 14 M5. SCHEIDER MNo. |'magreeing wth you,

15 comments that we got back, it was a reasonabl e 15 that we shoul d give sone thought to whether or not we

16 condition in terns of the waste separation. There 16 want to make our own delineation so that -- because

17 rmay be other conditions that we have to provide, 17 think we agree -- and | think the applicant is on the

18 but -- 18 sane page here too -- that a cafe could be very

19 M5, POERVAN  But then we al so have to 19 desirable in this location

20 see, you know, where it's going to go onthe planin |20 MR SHEEN | think it really comes down to

21 addition to, you know, where these -- the current 21 a professional kitchen versus nonprof essi ona

22 cubic foot whatever. 22 kitchen

23 MR SHEEN Sure. Soright nowthe trash 23 M5, PALERMD  And potentially the

24 roomis oversized for this intensity of residential 24 ventilation.
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1 MR SHEEN That's right. 1 Ckay. Now we can actual |y review
2 M5, PALERMD  So if we find a way to define 2 conditions. Wat |'dlike to dois -- obviously,
3 that and we all agree, then we could condition it 3 let's take themin order. If people do not have
4 that that not be the use. 4 comments, let's just keep going, just continue.
5 M BENAER M. Chairman, it's al nost 5 Let's skip anything to which there are not conments.
6 procedural, but there's always, inny mnd, a blur 6 |f you have coments as we go, yell themout.
7 between findings and conditions, because findings are | 7 M. POERVAN Jesse, | have a question.
8 not conditions. And if they re not consistent, then 8 If we're going to add conditions, do we do that at
9 what are they if they're not picked up in conditions? | 9 the end of the discussion?
10 But they shouldn't be conditions. 10 MR CGELLER Yes.
11 And | think you have two findings here, 11 M5. SCH\EDER Do you nean beyonds those
12 Nos. 20 and 22, "Parking on the site will not be 12 that we've already di scussed?
13 provided to customers of conmercial spaces." That's |13 MR CGELLER Yes. | sinply have a
14 not afinding. That's a condition. And Maria's 14 question. In No. 2, Maria, So you' ve got two
15 witten pretty well in the other findings, the board |15 buildings here. Howare the affordable units
16 has found this, the applicant says that. But then 16 addressed on a buil di ng-to-buil di ng basi s?
17 you turn into this | anguage. 17 M5. MORELLI: In terns of the distribution
18 And it al so says, "The board has determined |18 across the unit size?
19 that the project is not conducive to restaurant 19 MR CGELLER Yes.
20 tenants." \Wéll, that's going to be a condition, if 20 MS. MORELLI: V¢ have a condition --
21 that's the case. It's blurry to me, what's a 21 MR CELLER Veéll, | know across the unit
22 finding, what's a condition. But certainly nunber 22 size, but you've got two properties. Are you -- for
23 20, to ne, sounds very nmuch |ike a condition. 23 instance, let's say we were a clever devel oper, would
24 M5. POERVAN | have a question about that |24 we put all of the affordable housing at 49 Cool i dge?
Page 63 Page 65
1 one. 1 M. STENFELD That's ultinately a
2 M5, MCRELLI: | worded it really 2 determnation by DHXD or the subsidizing agency.
3 inproperly. But the applicant -- | should just say 3 It's not within your purview or the devel oper's.
4 the applicant stated that parking on the site woul d 4 MR GELER ay.
5 not be provided to -- or parking would not be 5 Anybody have any comment s?
6 provided to custoners of the conmercial spaces 6 M5. PALERMD | actually have -- on the
7 on-site. 7 description at 49 Coolidge, unless I'mmstaken, |
8 MR CELLER | actually would say that as 8 think he said that there was 1 two-bedroomunit on
9 someone who's interested in the enforcement of this 9 the first floor. Is that right?
10 thing, | would want to have conditions. | don't want |10 MR SHEEN So there are two residential
11 any anbiguity. 11 wunits in 49 Goolidge. It would include a two-bedroom
12 M5. MORELLI: Sotake it out of findings? 12 dupl ex and a three-bedroom
13 M5. SCHEIDER | think we can have it in 13 M5. PAERMD Rght. That's what | thought
14 both places. The applicant nade a statenent -- and 14 you said. Soin other words, the total bedroom per
15 M. Engler, thank you for pointing out we probably 15 wunit type should be two on the one that's two
16 need it in both places. V¢'|l add it as a condition. |16 bedroons and three on the one that's got three
17 Ms. POVERVAN |s that 22?7 17 bedroons; is that right?
18 M CHLER Yeah. Wll, first of all, | 18 MR SHEEN That's correct.
19 think that 22 shoul d just cone out because | don't 19 M5, PALERMD  Ckay. Thank you.
20 think we nade that finding. If we're going to add a |20 MR SHEEN You're tal king about No. 3?
21 condition -- 21 M5. PALERMD | am The chart.
22 M. POERVAN  Yeah, | agree. 22 M GLLER Rght.
23 MR CELLER 20, on the other hand, Johanna |23 V5. POERVAN Do we have any nore
24 is correct. 24 specificity as to dens, bed nunbers, etc.?
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1 MR SHEEN Sure. | think we went through 1 S I'monly raising that alnost as a

2 the one-bedroomdens. The dens are sized bel ow the 2 procedural issue, not to have all these separately

3 qualification of the bedroons, so they would actually | 3 identified that way

4 not -- 4 MR CELLER It's an interesting question

5 MB. MRELLI: So the dens -- if there's a 5 Nobody's asked that before.

6 roomthat is at least 100 square feet, our byl aws 6 M ENAER | thinkit's true for all the

7 classify it as a bedroom That's why the full-sized 7 applications that you' re facing, because it says the

8 plans, | just need to neasure it nyself and that's 8 same thing in all of them

9 why I'mjust going to leave a -- |'msure the 9 MR CGELLER Rght. Because it is

10 applicant is correct but, just to be thorough, |'d 10 consistent with what we've put into all the

11 like to just reviewthat. 11 decisions, as far as | know

12 M. POERVAN  How many square feet do you 12 M5, MORELLI: So the building conmi ssioner

13 say they are? 13 doesn't look at the site plan reviewthat DPWhas the

14 MR SHEEN 95 14 expertise. So there are -- the town has processes.

15 MR BROM \¢ did size them 15 Ckay? This isn't about going to the transportation

16 M5. POERVAN  And that's inside wall to 16 board or other boards. This is going to --

17 inside wall? 17 MR CELLER He's asking a different

18 M5. MORELLI: Actually, it's the center. 18 question. He's actually asking an interesting

19 MR CELLER It has to have a closet to be 19 question, whichis: Wat if he gets tied up for 10

20 a bedroom 20 years inlitigation, and at the point at which he

21 M5. MORELLI: | know the building code has 21 prevails, he goes to pull his permts but he's got

22 a specification, and sonetines our local regs differ |22 these conditions where he has to go to a specified

23 alittle bit fromthe state regs, so I'mjust going 23 departnent head? And what if the town, inits

24 with howwe treated it in past 40Bs. 24 infinite wisdom has changed the rol es? Were does
Page 67 Page 69

1 M5, PALERVMD  Ckay. 1 he go?

2 MR GELER Next, 11A and B 2 MS. MORELLI: So we address rol es sonewher e

3 MR ENAER (hairman, could | back up back 3 under "General," and we can probably just expand on

4 to a general issue? Fromsix to eleven -- which | 4 that. Like, 52, "Any reference to town staff shal

5 know Maria's not going to be happy to hear this, but 5 be read to include a designee either other staff

6 thisis aquestion| have generally, and |'mI ooking 6 nenbers -- "

7 for sinplicity. And you have five or six conditions 7 M. PALERMD  Also, revisions can be nade

8 that the applicant is supposed to go to all these 8 if need be, soif apositionis elinnated, it could

9 different people in the city. And let's say we're 9 cone --

10 tied up in court. Mke Jacobs has tied us up for 10 MR CGELLER It's no different where, in

11 nine years, and we conme back and all these positions |11 contracts, where you specifically refer to sone

12 have changed. There's no assistant director of this |12 regulatory or statutory scheme and you put in a

13 or that. And who do you go to see? 13 catchall that if that schene is replaced, the

14 M/ 40B experience says the applicant turns 14 alternative will stay. Soit's a sinilar concept.

15 in the conpleted drawings to the building 15 M5. POERVAN The real issue is that all

16 cormmi ssi oner who can go to anybody he wants to review | 16 the staff is going to quit because all the

17 the landscape, the transportation, everything, and 17 conprehensive pernits are being filed.

18 issue a building permt. And to identify six or 18 MR ENAER It'Il be 10 years out. Don't

19 seven different people in the commnity that the 19 worry about it.

20 applicant has to go to, it seens to ne it could cause |20 M5, MORELLI: | just want to keep track of

21 confusion in future years. Wo are you really 21 anything where we don't have -- just keep in nind, if

22 supposed to see? The building comssioner looks at |22 we don't have sonething on the plans, there either

23 the codes, the consistency of the plans on file, and |23 has to be conditions or there really has to be a

24 asks staff about reviewng all the details. 24 provision where the responsibl e staff person has not
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1 only review privileges but also approval privileges. 1 condition that renders this project unecononic.
2 MR GELLER Agreed. V¢ all agree. 2 M5, POERVAN | was actual |y surprised to
3 M5. MORELLI: So that is going to be under 3 seethis as aconditionin here. Hwdid that cone
4 six. It's not merely subject to the review of the 4 to be?
5 assistant director, but subject to the review and 5 MR ENAER That's a good question.
6 approval . 6 M5 MRELLI: Right. It wasn't
7 M CGLER R ght. 7 recommended -- it was recommended by traffic peer
8 M5. SCHEIDER That's a great point, 8 review Janes Fitzgerald had recommended that in one
9 Mria 9 of his reports.
10 MR CGELLER And, yes, we think of you as 10 M ENAER Can | speak to that,
11 Pete Best. | knowthat's before your tine. 11 M. Chairnan?
12 M. SCH\EIDER | actually have a question 12 M CELLER Sure.
13 about 10B. This is on traffic mtigation, and I'm 13 MR ENAER It's very clear on the Housing
14 looking, actually, at the applicant's red line. 14 Appeal s Cormittee decisions and 40B | aw that the
15 M5, POERVAN  10B? 15 applicant is responsible to mtigate their percentage
16 M5. SCH\EIDER  10B, which is where the 16 of those things that are considered to be off-site
17 applicant has suggested that it be rephrased to "The |17 issues. Qur 25 residents are going to contribute
18 applicant shall contribute to the cost of audible 18 negligibly to what's going on with foot traffic on
19 pedestrian signal equipnent up to $10,000 for the 19 that corner. V¥'re happy to contribute, but
20 installation of audible pedestrian signals at the 20 contribute proportionate to what we're doing.
21 traffic signal at Harvard and Fuller Street.” 21 I'mnot saying we ought to be statistically
22 Qobviously, the condition as drafted was 22 mnded about how many people we're going to have
23 nore open-ended, and it did not have a financial cap |23 during the peak hours, but we ought to contribute a
24 onit. I'mwondering if we have sone sense as to 24 mnor anount to that and not -- certainly not all,
Page 71 Page 73
1 what the cost actually is. 1 because we never even agreed to that. And whet her
2 M5. MCRELLI: So prior to the hearing, | 2 you want totieit to a percentage or let us pick a
3 did ask Peter Dittoif he could estinmate a cost, and 3 nunber when Maria gets a handle of what it might be,
4 he did not get back to me intime. | think one of 4 maybe we mutual ly agree with a nunber and get rid of
5 the confusing things is that if thereis a 5 it, because it certainly shouldn't be a significant
6 contribution and the balance i s, you know, $90, 000, 6 anount relative to what we're contributing.
7 that's obviously the town's -- 7 MB. PALERMO Wl I, | think we need to know
8 Ms. SCHEDER R ght. 8 the nunber, and then we'll decide what's appropriate.
9 M5. MORELLI: So we will need to revisit 9 M GLLER Rght.
10 this based on infornation that we get fromPeter 10 M. STEENFELD  And you al so can't require
11 Dttoto seeif the town would be even able to 11 the town to pay for the remainder. | rean, it's part
12 contribute the bal ance. 12 of the budgetary process.
13 M5, POERVAN  Can we just say no, we don't |13 MR ENAER That's why we would only put
14 accept the change? 14 it in escrowto be used if the tow contributed and
15 M5, MORELLI: VeIl, | think, again, it 15 sit on our noney for 25 years not doi ng anyt hing.
16 woul d be hel pful to know what the cap woul d be, if 16 M. POERVAN As to 10A is there already
17 it's like $100, 000, $200, 000. 17 a no-parking sign on both sides of -- this just
18 M5. SCHEIDER Rght. And | think, you 18 specifies one direction.
19 know, again -- M. Engler, |'mgoing to steal your 19 M5, MRELLI: Yeah. Now thereis -- we
20 thunder here. 20 don't have the site plan, but if you could just pull
21 | think in the context of 40B, we can't 21 that up Mictor -- M. Sheen.
22 saddle this project with an expense, you know, of -- |22 There is an existing utility pole that's on
23 let'scall it -- it's not going to be $500, 000, but 23 Fuller Street alittle past where the property line
24 let's say hypothetically it's $500,000. That's a 24 is, past the driveway, and it currently has a "no
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1 parking this side.” Now that utility is very likely | 1 15, will one or two O3 be issued? And if

2 going to be put underground, so we are going to need 2 two, howw Il you -- we need to address it

3 asign. Andit's better to have that sign before 3 M. MORELLI: So | think that we probably

4 that driveway where typical behavior is going to be 4 need to -- there is a provision -- thereis a

5 tojust really stop, and that could be very close to 5 condition here later, and it's under prebuilding

6 the Fuller/Harvard intersection. So both the police 6 pernt review And | apologize that thisis

7 departnment and DPWrecommends just putting that sign, 7 redundant, but later there is a condition

8 especially if existing signage is going to be 8 regarding -- there is a certificate of occupancy for

9 renoved. 9 the affordable units after, say, maybe, like, six or

10 M5. POERVAN Do we want to say "No 10 eight. I'mnot sure if that's your question.

11 standing or parking"? 11 M5. PAAERMD No. | think the issue is

12 M5. PALERMD | think we need the traffic 12 there's two buildings: 49 and the Harvard Street

13 departnent to tell us that. 13 building. And there would have to be -- | would

14 M5. MRELLI: There is going to be private 14 assume -- a certificate of occupancy for each. But

15 trash pickup, and that's probably not going to pull 15 also think this is an interesting point because what

16 into the lot. So garbage trucks -- | had discussed, |16 if all the work is conpleted on 49 and it hasn't even

17 you know, shoul d the vehicles for the private trash 17 been started on 420 Harvard?

18 managenent actual Iy be prohibited from parking, and 18 MR CELLER And then there's anot her

19 M. Dittodid not feel confortable with that. 19 overlay, which is with a building -- forgetting 49

20 M5. SCHEIDER ¢ also do have a letter on |20 but with a building like 420, frequently what you

21 record, which was read into the record earlier, from |21 have is a core building Cof Q and then there will

22 the deputy superintendent fromthe traffic division 22 be Cof & -- you've got connercial space, you' ve got

23 saying "no parking this side" signage is what they 23 residential space, so there will be mitiple Cof

24 were asking for. 24 s, so you have to be careful about the timng need.
Page 75 Page 77

1 M5. POERVAN Yes. But that may not have 1 The trigger is critical here.

2 considered the other issue, but | understand the 2 MB. MCRELLI: The trigger is for issuing

3 issue pertaining to the trash pickup. 3 What I'Il dois I'Il revisit that with M. Bennett

4 MR CELLER (kay. Next? 4 M5. PALERMD  Yeah, because it says for the

5 M5. POEERMAN | have a very small -- | 5 project, "prior to issuance of the final certificate

6 thinkit's atypo. 11F it says that "Rubbish 6 for project." ¢ could say, you know including both

7 receptacles and recycling containers shall not be 7 buildings: 49 and 420

8 stored in the public way on Harvard and Fuller" -- | 8 MR GLLER WII, in different conditions

9 think it should be "or Fuller" -- at any time." 9 your neaning nay sonetimes be the first Cof Oto

10 MS. MCRELLI: | don't understand. | mean, 10 issue, inothers it wll be each Cof Oto issue for

11 don't you want to restrict it -- 11 the respective buildings, and then sonetines where

12 M5. POERVAN  n both streets. 12 you're working off of contributions, Iike $10, 000

13 M5. MORELLI: -- the trash -- "Harvard 13 paynents, you're working off of the last. Soit

14 Sreet and Fuller Street,” not "or." 14 depends on which condition -- or what it is you' re

15 | guess I'mnot a |lawer, obviously, so I'm |15 hoping to achieve. But | think Conm ssioner Bennett

16 not sure why you -- 16 really needs to | ook at that and figure out what is

17 M5, POERMAN | don't know Harvard and 17 intended.

18 Fuller, the conjunction -- 18 M5. SCHEDER | did have a question about

19 MR CELLER Harvard and/or Fuller. 19 18, about the tenporary signage. Do we have

20 MB. MORELLI: And/or. 20 somet hi ng sonewhere el se in there about pernanent

21 And just to remind you that, again, those 21 signage?

22 conditions do needs to be reviewed by Pat Ml oney 22 MR CGELLER You know the interesting

23 under 11. 23 thingis -- right, he hasn't asked for a waiver from

24 M CGELER Ckay. Next? 24 design reviewto --
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1 M5. MORELLI: But that's inportant to double | 1 as are we, the decisions that were made in connection
2 check that. 2 with which waivers to give this project, because we
3 MR GELLER 22 3 nade thembased on two lots. And a purchase and
4 M5, POERVMAN  Actual Iy, can we go back to 4 sales agreenment is absolutely sufficient for site
5 20? | don't -- it says "after the issuance of the 5 control. | think we're protected.
6 building permt, the applicant shall submt proof of 6 M5, POERVAN | just, you know, want to
7 common owner ship. " 7 state that | think it's ridiculous to issue a
8 Wy do we want to wait until after the 8 conprehensive permt where there's no evidence that
9 building pernmt is issued for the -- 9 the applicant owns the property. But if you guys
10 M5. MRELLI: The applicant stated that 10 are --
11 he -- after a building pernt is issued, he would put |11 MR GELLER The evidence is site control.
12 the two lots in comon ownership, but we just need 12 MR ENGAER You wouldn't finance a project
13 proof of that. 13 if you didn't own the land. You woul dn't have a
14 Ms. POERVAN Rght. But | can't find -- 14 project.
15 | understood the -- you know, for the PEL you have to |15 MB. MORELLI: They're providing the
16 have -- just the P&Swill do. But | can't find 16 financing, and |'msure that we'll probably hear from
17 anything in Section 23 or, you know under 40B, the 17 the subsi di zi ng agency.
18 conprehensive pernit, having to show proof of 18 M5, POERVAN  Ckay.
19 ownership. But it doesn't make much sense to ne that |19 M5, MORELLI: Perhaps with 20 we can add a
20 we issue a conprehensive permt wthout show ng the 20 better mlestone: "Prior to the issuance of a C of
21 person actual |y owns the property. 21 O or "first Cof Q"
22 M5. SCHEIDER But this is not tied to the |22 M5, PALERMD Vel 1, you coul d say after --
23 conprehensi ve pernit. 23 you know, after the issuance of a building permt
24 M5. MRELLI: It's not tied to the PEL, 24 and, you know --

Page 79 Page 81
1 it'snot tiedto site control. It's a different 1 MB. MORELLI: | think we just need to say
2 matter because it really has to do with the waivers. 2 that he won't get anything else --
3 M. POERVAN But this is part -- 3 M5, PALERVD Rght.
4 M5. MORELLI: No. The reason -- when you 4 M5. SCHEDER | don't think we need to.
5 have, like, the two lots that are under common 5 M5, MORELLI: Ckay.
6 ownership that are nerged -- we just wanted to be 6 MR CGELLER Just a question on 22.
7 sure that we are clear about the waivers that were 7 M. Sheen, the nechanical s are going on the fourth
8 granted -- are granted for certain conditions so 8 floor; is that correct?
9 that -- because -- 9 MR SHEEN Yes. So as indicated, on the
10 M5. POERVAN  (kay. | understand that. 10 roof of the fourth floor, the nechanicals -- the
11 But then sonewhere el se don't we want to say that the |11 condensers are screened. And to the extent that we
12 applicant will showthat he owns 49 Cool i dge? 12 need to neet the town noise bylaws, it would --
13 M5. MRELLI: Site control is the sole 13 M CGLLER M issueis: | just want to
14 purview of the subsidizing agency. 14 nake sure there is no anbiguity, that there are no
15 M5. SCHNEIDER | thought that these two 15 nmechanicals going on the fifth floor.
16 conditions were tied to the conversation we had at 16 MR SHEEN As noted, there are no
17 the last hearing about how to cal cul ate zoni ng 17 equipnent or egress on the fifth floor.
18 conpliance because of the two | ots versus one |ot. 18 MR GELER kay.
19 And | think what the comm ssioner suggested -- 19 27, consistent with ny inappropriate
20 M5. PALERMD  And | think what you can rest |20 question about the allocation of the affordable
21 assured is that if the devel oper fails to submt 21 housing units, is there an allocation of parking as
22 evidence that the |ots are comonly owned, he won't 22 between af fordabl e and nonaf f or dabl e?
23 get a certificate of occupancy for either building, 23 MB. POERVAN  Actually, that's the issue |
24 so he's going todoit. But he's trying to preserve, |24 wanted to address, which is that | think that all the
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1 affordables -- yeah, | know parking. | think all of 1 whichis The Butcherie, 45 Coolidge, and 44 Fuller.
2 the affordabl e housing has to have parking, because 2 M5. MCRELLI: So | like your -- | think
3 otherw se you're requiring the peopl e who cannot 3 it's probably better to say "prior to the i ssuance of
4 affordit to go out and pay $250 -- 4 the building pernit," and then to add, sormehow t hat
5 MR ENGER W' ve been through that 5 phrase, that qualifier.
6 before, and that's the call of MssHousing, not your 6 MR CGELLER s it separate, building
7 call. That's the call of the subsidizing agency 7 vpernit fromthe denolition permt?
8 because it's tied to their rent. And if it's tiedto | 8 M5. MORELLI: The denolition permit is
9 their rent, that's their call. Sol just want to say | 9 separate.
10 that that's -- 10 MR GELLER | nean, in sone ways, that's
11 M5. POERVAN | don't see how 11 why | like the phrase "prior to conmencenent of
12 M5. PALERMD It actually is the case. 12 construction," because it catches the earliest point.
13 It's not within our purview and it really is the 13 M5, PALERMD  Véll, but it could say,
14 subsi di zi ng agency that decides -- 14 "Prior to the issuance of a denolition pernit."
15 M5. POERVAN | knowit's sonething that 15 MB. SCHEIDER And | guess the question
16 Judi brought up, so | don't see howthe question has |16 is: Do we want to cast it in terns the devel oper
17 been answver ed. 17 being required to use hest efforts to secure the
18 MB. STEINFELD:  She brought it up in the 18 permssion to performthe surveys?
19 context, if | recall, that it was unfortunate that 19 MR GELLER It behoves the neighbors to
20 the states didn't recognize the inequity. She felt 20 let himgoinand audit --
21 strongly that the state should, but they don't. 21 M5, SCH\EIDER  Absol utely. But not
22 M5, POERVAN It's five spots. And | 22 everybody -- we've all been there where you try to
23 think we should nake it a condition. 23 get into sonebody's --
24 M5. SCHEEDER V¢ can't legally doit. 24 MR GELLER | understand. | understand.
Page 83 Page 85
1 M CGELER W legally can't doit. 1 Ckay. 29, "living roons or dining roons or
2 M5, POERVAN  And that's stopping us? 2 dens as bedroons. "
3 M. SCH\EIDER  The law? Yeah. 3 M5, STEENFELD.  May | just say that we have
4 M. POERMAN | mj oki ng. 4 torun 29 by town counsel to make sure it doesn't
5 MB. PALERMD Can | back up to another, 5 violate fair housing.
6 nmuch nore mundane question? Nunber 24. V¢ have 6 MR GELLER ay.
7 "Prior to conmencenent of construction,” and do we 7 M5. STEENFELD  The first sentence of 29.
8 really need, "Prior to the issuance of the building 8 MB. POERVAN Do we want to include
9 pernit"? | don't know why we picked "comencenent of | 9 sonething in addition to nightly rentals? | guess we
10 construction.” 10 can't rule out Airbnb things, can we, or rentals,
11 MR SHEEN | think, actually, we have some |11 whatever?
12 sort of additional coments regarding that after 12 M5. MORELLI: There is sonething in there
13 consulting with our construction group; that any 13 that should be capturing -- and | believe the
14 preconstruction survey of the above- and bel ow-grade |14 applicants night have changed the term V¢ said
15 structure anong properties sharing the line, we 15 sonething that -- no | eases shorter than six nonths.
16 actually need pernission fromthe abutting owners. 16 M5. PALERMD  Yes. They changed it to
17 So if the condition is worded such that -- and we 17 three, and |'mnore confortable with six.
18 don't get permission fromthe abutting owers for the |18 MR CGELLER Rght. Conventionally, what
19 survey, then we cannot actually neet the survey 19 you see, whether it's in condo docunents or |eases,
20 requirenent because we actually need to access their |20 is if you don't want short-termleases, six nonths.
21 site. 21 M5, PALERMD  Correct.
22 M5. PALERMD And so the abutting property 22 M5. POEERVAN So let's keep it at six?
23 owners are which properties? 23 M. PALERMD | think so.
24 M SHEN Soit wll be 428 Harvard, 24 M. SCH\HDER Wiat nunber is --
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1 M5. POERVAN  That's still 29. 1 anybody at the town, whether it's three nonths or six
2 MR SHEEN In our experience dealing with 2 nonths.
3 rental properties, often times not all the |eases 3 M5. PALERMD  Again, | think it's the
4 fall on the sane ternination date. So alot of 4 convention of whether this is being | eased as a | ong-
5 times, what we ask the property managers to do is 5 termresidential unit as opposed to a short-term
6 actually -- istorent to tenants, perhaps, in a 6 tenporary unit
7 shorter duration in order to align all the |eases 7 MR ENAER | understand daily -- nightly
8 onto a nore, you know preferable schedule. So alot | 8 because we had the same problem | have a condo in
9 of times that's -- in our experience, some of them 9 Brighton, and Airbnb is killing the situation, so
10 rmay be a three-nonth lease to a group of doctors who |10 sone people are trying to avoid renting bedroons on
11 are, you know, conming to the medical center for a 11 an overnight basis. 100 percent for that
12 residency, and that's at three nonths. 12 But the difference between six and three
13 M. PALERMD  Vduldn't they be able to 13 rmonths ought to be sonething that the applicant, as
14 sublet fromwhoever is the tenant? And in the 14 the property nanager, can control. | don't see how
15 case -- | see your issue in the case of your first 15 the town stands to gain any control over the health
16 leases, but if you then have a policy that all leases |16 and safety of the residents by that situation.
17 commence on Septenber 1st fromthat point forward, 17 M5. SCHEDER | think the legitinate
18 the short-term-- 18 concern may be it's just the question of who noves
19 MR SHEEN Rght. So our problemis -- 19 in, who noves out, the congestion on the street that
20 let's say we start the lease in February, for 20 results from you know the turnover, you know, the
21 exanple, and it termnates in February the next year, |21 rapid-fire succession of turnover.
22 and vwe would like to alignit to Septenber, or if it |22 M GLLER | think it's a variety of
23 termnates in My and we'd like alignit to 23 things. | think that's a question. So now you've
24  Septenber -- 24 added nore, right, nove in, nove out

Page 87 Page 89
1 M5. PALERMD But you coul d al ways require 1 But | think it's also -- the underlying
2 it toternmnate in August. 2 concern for that provision is that people who -- and
3 MR SHEEN Alot of tinmes, those |eases 3 you'll forgive the use of the term-- are nore
4 wouldn't be a twel ve-nonth | ease. 4 transient are less inclined to maintain the property
5 M. PALERMD  Right. 5 and are |ess responsibl e.
6 M5. POERVAN But we're saying six nonths, 6 Now, | haven't done the statistical review
7 not twel ve. 7 as to whether that's accurate or not. |'msinply
8 MR SHEEN MNo. Wat |'mtrying to 8 saying that it's not like this is a standard that we
9 illustrateis if we were to lease an apartnent, let's | 9 have sinply picked out of the air. Thisis the
10 say, in April, for exanple, and it termnates -- it's |10 prevailing standard.
11 atwelve-nonth lease. | nean, it termnates in 11 M ENAER No, | realize that. But it
12 twelve months. That particul ar tenant woul d not 12 doesn't have to be. Doesn't have to be six nonths
13 likely do a twel ve nonths plus another three nonths 13 That's a prevailing standard, but we're just
14 or four months in order to get to our preferred 14 saying -- Mictor just nentioned several ways you can
15 |easing schedul e. 15 deal with athree-nonth transition rather than six
16 MB. PALERMO Wl |, again, they can do it 16 It's your call. | don't even knowit's your call
17 the other way around. They can rent the apartrment in |17 frankly, but it's -- you could put it in there. I'm
18 My with a lease that terminates August 31st, and 18 just trying to say that it's not a critical issue
19 then they can choose to either enter into a 19 MR SHEEN Yeah. Qur intention,
20 twelve-nonth | ease with you or not. 20 obviously, is not to do the nightly rental as hotels
21 M ENAER |'d like to knowwhy thisisa |21 M CELLER MNo. | understand
22 health and safety issue and a concern to the town at |22 MR SHEEN It gives us the flexibility
23 all, because, to ne, it's the way you nanage your 23 froma financial standpoint and the better nanagenent
24 property. | don't see howthat has any inpact on 24 of the property
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1 MR CELLER | understand. Frankly, if the 1 the applicant, for getting DHOD to approve that.
2 issue were sinply that it was to enable you to have a | 2 That's why we're looking for clarity.
3 stub period to get back onto the customary cycle of 3 MR GLLER (kay. And the |anguage about
4 Septenber 1st to August 30th -- right? 4 approval on review goes to 44 too.
5 MR SHEN Rght. 5 M. MORELLI: Yes.
6 MR CELLER -- then that would be -- | 6 MR CGELLER | don't have anything el se.
7 think 1'd be okay with that. 7 M. POERVAN  n 50, go back --
8 The problemis that, you know, a year and a 8 relating -- oh, no, no. Actually, it would be a
9 half fromnow sonebody el se owns the property and 9 separate one. Sorry.
10 they can exploit this for nore nefarious purposes. 10 MR GLLER ay. So anybody have any
11 And that's a concern to ne, that's a concern to ne. 11 other coments to the conditions proposed?
12 MR SHEEN Let's revisit that. [I'll 12 M5. SCHEDER No.
13 revisit that with our property nanager. 13 M GLLER kay. So now conditions,
14 M CGHLER kay. 14 Kate.
15 This is sort of a parallel conment to one 15 M. POERVAN  You took care of ny parking
16 that M. Engler raised. Interesting, we're thinking |16 one.
17 alike. Paragraph 40, | knowthat NFPA 13 is a 17 M CGLLER W, let's do | owhanging
18 paradox, so that's not ny question. 18 fruit. So we're going to add a condition that
19 M questionis really: Sowhat if that's 19 pertains to the things we nentioned, which you have,
20 replaced by NFPA 28? 20 so let's just knock that out. Rght?
21 M5. MORELLI: Right. 21 M5. MORELLI: Rght. Sothat's going to be
22 MR CGELER So | think what you nean, "or 22 the conditions -- waivers C 1 and C 2, and that
23 whatever the prevailing" -- 23 pertains to -- just -- you sent it to clarify in the
24 M5, MORELLI: Yup, exactly. 24 conditions regarding the parking area. (e is that
Page 91 Page 93
1 M5. PALERMD  Qurrent sprinkler system-- 1 parking shall not be offered to or provided to
2 yeah. 2 custoners of the retail and office space, that's one.
3 M5. POERVAN  There was a deletion -- a 3 M5. SCHEIDER D d you want to add
4 comrent nmade relating to 31 about the town needing to | 4 sonething about the parking will not be released to
5 request to the DHXD -- the applicant's not 5 nontenants?
6 responsible -- according to the | ocal preference for 6 MB. MORELLI: Yes.
7 Brookline residents, etc. Sois there anything we 7 MB. PALERMD Also, that the parking at
8 want to or need to do to that paragraph? 8 49 (oolidge is exclusively for the enpl oyees of the
9 MB. MORELLI: So | think the applicant is 9 leasing office, the surface parking at 49 Cool i dge.
10 requesting that we delete 31. 10 M5. SCHEIDER Is that correct?
11 M ENGAER MNo, no. V¢'re just saying 11 M5. PALERMD  That's what the devel oper --
12 it's very clear that it's the responsibility of the 12 M. SCHNEIDER That all four spaces --
13 town to get local preference, not the applicant. A 13 MR SHEEN They're commercial spaces.
14 1ot of towns turn to the applicant and say, wll you |14 M5. SCH\EIDER But you don't nean that to
15 please give us sone data and hel p us convince DHCD 15 be restricted to the leasing office. | can't inagine
16 there's a need, that we can get local preference. 16 that you're going to have a four-person |l easing --
17 And we can assist, but it's not our burden to wite 17 MR CGELLER He neans any of the commercial
18 that -- get that in, because that's -- 18 spaces.
19 M5. MRELLI: | think we're just saying the |19 M5 SCHE DER Ckay. That woul d be a | ot
20 applicant shall work with the director -- 20 of spaces, | inagine, for, like, one person.
21 M ENGER Rght. And we weren't clear 21 MB. PALERMD  Maybe two.
22 that that was the |anguage that was clear or not, 22 M GLLER kay. Mria?
23 "shall work with the director." Well, who's 23 M5. MORELLI: So you don't want -- so for
24 ultimately responsible? It's the director, it's not |24 49 Coolidge, you don't want to say that it's
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1 exclusively for the enpl oyees of the |easing office? 1 enjoyment” gets a little too fussy.
2 M GHLER |It's exclusive to the 2 MB. PALERMD It avoids loud parties, it
3 commercial space. 3 avoids cookouts.
4 M. PALERMD  Excl usively for the enpl oyees 4 KAREN It avoids ny nei ghbor hood.
5 in the commercial spaces, because we're not -- | 5 M5. PALERMD | think quiet enjoynent is a
6 nean, it clarifies that it's not for custoners. 6 very reasonabl e standard. It's what tenants -- no
7 M5. MORELLI: Qher conditions to add 7 loud nusic, no parties. It's alegal termthat
8 regarding Waiver D, D2 specifically, you wanted to 8 works, | think.
9 provide sone distinction between restaurants and 9 M. POERVAN A bouncing bal | woul d be
10 cafes. Nanely -- | got a whole bunch of stuff from |10 allowed, but no |oud parties.
11 you. You'll have to have Dr. Maloney deal with the 11 MR SHEEN | think there's actually a
12 trash -- separation of trash. There were sone other |12 noise ordinance. Rght? It would just be governed
13 matters like venting versus no venting. 13 by the noi se ordi nance.
14 M5. PALERMD But we woul d allowthe use of |14 M. PALERMD V@I, again, but what we're
15 the property for restaurant purposes provided it did |15 trying to do is govern the behavior of the people in
16 not require -- 16 the courtyard. And, again, quiet enjoynent is a good
17 MB. SCHEIDER -- a prof essional 17 legal termthat tal ks about what tenants are entitled
18 kitchen -- 18 to. And the residential tenants in the building
19 M5. PALERMD -- or ventilation. 19 would be entitled to quiet enjoynent regardless, but
20 MR SHEEN So there will be sone 20 we're sort of extending that to the neighborhood. |
21 ventilation fromthe building. 21 think it's realistic. | nean, we can revisit it if
22 M5. SCHEIDER And if you have sone nore 22 people don't --
23 precise termnology that you want to suggest -- you 23 M5. SCHEIDER | nean, another way we --
24 understand where we're going with this. You know, 24 we don't need to decide on this right now-- we can,
Page 95 Page 97
1 it'sreally -- if you don't have a restaurant, you're | 1 you know, draw a distinction between passive
2 not going to be building a big ventilation. 2 recreation and active recreation.
3 MR CELLER Not restaurant cooking 3 MB. PALERMD \%¢ can do that too.
4 ventilation. 4 MR GELER ay.
5 M. POERVAN V¢ can just say that they 5 M5. MORELLI: | think there mght also be
6 conply with the appropriate code. | nean -- or is 6 another condition related to any displays on the
7 that ventilation a way of defining it? 7 sidewalk to Harvard.
8 M5. PALERMD It's a way. You coul d 8 M5. SCHEIDER | think we decided not to
9 always -- 9 do that one.
10 M CGELLER A way of defining a nore 10 M5, MRELLI: Ckay. Qeat.
11 soft -- 11 MR CGELLER Kate, do you want to run
12 M. POERVAN  (kay. Perfect. 12 through your additional ones?
13 M5. MORELLI: This would be pertinent to 13 M5, POERVAN | actually think | only have
14 Wiver D 2. This is regarding the use of that 14 one. V¢ went through all the others.
15 courtyard space on the 420 Harvard lot. | think you |15 MR CGLLER | will remnd you there's a
16 said something like it would be for the enjoynent of |16 football gane.
17 the residents of the project. 17 M5, POERVAN  So, again, not surprising, |
18 M5. PALERMD It's restricted to the use by |18 have concerns about traffic still, and | brought --
19 the residents and enpl oyees of the comercial tenants |19 in case we need convincing -- sone pictures from
20 for their quiet enjoyment. 20 M. Qunning. M favorite one fromM. Qunning is
21 M. POERVAN | nean, let a kid play ball 21 where sonebody was turning left fromthe 420 -- the
22 out there. Let's not put "quiet." 22 funeral hone property onto Fuller Street. Since he
23 M ENAER No talking all oved. 23 couldn't cut into that lane of traffic, he just went
24 M5. POERVAN  Yeah. | think "quiet 24 into the oncoming traffic and sort of made it two
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1 lanes so that he could get through, because it's so 1 aleft on Centre --
2 hard to cut in sonetines. 2 M. PALERMD  And so you're just
3 But -- so |'mwondering if it makes sense 3 redirecting the traffic in a way wthout
4 to have a period where, for exanple, there is aright | 4 understanding the consequences, so you wll have
5 turn only, say, for an hour and a half in the norning | 5 unintended consequences. \Mereas this way we know
6 and an hour and a half in the afternoon to prevent 6 what the consequences are, whichis alittle nore
7 there being a lineup of traffic during that period. 7 traffic on Fuller Street. And clearly, if it becones
8 M5. MORELLI: So that is a bigger issue 8 amjor problem |I'msure the traffic departrment will
9 than just that area outside the driveway. Keep in 9 come up with a a different sol ution.
10 mind -- thisis in discussions with Peter Dtto, 10 MR CGELLER But, frankly, we've had peer
11 DPW-- Fuller/Harvard has a traffic signal. Soif 11 review and peer review has indicated that in their
12 you don't want people taking lefts onto Fuller toward |12 opinion they don't -- that it enpties out on a cycle,
13 the traffic signal, they'Il be taking rights. If 13 that there is no failure at that intersection, so --
14 they want to go onto Harvard, naybe take a left onto |14 M5. SCHEIDER And it's not going to be
15 Harvard. Were are you sending then? You're sending |15 nade any -- whatever the existing conditions are are
16 themto an intersection that doesn't have a traffic 16 not going to be made any worse by the addition of the
17 signal, which could create another -- you're 17 negligible nunber of vehicle trips that are going to
18 interrupting the traffic pattern, so you have to 18 be generated by this project.
19 be -- it's not just like, you know you nake 19 M5, POERVAN Wl 1, the issue | have is
20 everything -- there's a donino effect. 20 that -- with all due respect to the peer review --
21 M5. POERVAN But as we've establi shed, 21 they sawit enptying in one cycle. And we have
22 there's very little traffic conming out of that -- 22 evidence fromresidents show ng that, no, it doesn't
23 M5. MRELLI: There's very little traffic 23 enpty with one cycle. So one of the issues | have is
24 comng out of the residence, and there was no 24 that we say we take information frommiltiple
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1 coments fromDPW police, or the traffic peer 1 sources, but we always seemto underestinate the
2 reviewer regarding left-hand turns onto Full er being 2 inportance of what we get fromthe nei ghborhood.
3 problemtic. 3 M. MORELLI: So the traffic peer
4 You know, we have to be careful about 4 reviewers, they saw those photos. They did not find
5 snapshots. You know | appreciate that people |ive 5 them conpel | i ng.
6 there and observe this every day. | do respect and 6 M. POERVAN  Ckay.
7 put alot of credence into what people are observing 7 M5. SCHE DER  And | think, you know
8 in their neighborhoods. But a snapshot doesn't 8 again, sort of the bottomline is, wthout any
9 really say that there is a problem [It's just one 9 recommendations fromanybody, the traffic departnent,
10 snapshot in tine. 10 the peer reviewers, the applicant's traffic engineer,
11 M5, POERVAN VeI, no. | think we have a |11 who obviously gets the | east amount of, you know
12 series of snapshots, and | think M. Qunning gave us |12 credence, |'mvery unconfortable with the idea of
13 miltiple snapshots. | think -- 13 changing a traffic pattern in the nei ghbor hood
14 M. PALERMO | think Maria' s point is well 14 without anybody providing --
15 taken. The traffic departnent actually, as | recall, |15 MR CGELLER Wthout having any idea what
16 alnost specifically said there is no problemwith 16 the ramficationis.
17 left-hand turns, and their job is the safety of 17 M5. SCH\E DER  Exactly, the unintended
18 everyone in Brookline. And as Mria has said, if you | 18 consequences. It's not for this board to start
19 only allowright-hand turns at particular tines, then |19 nonkeying with the traffic patterns of the
20 people are going to take a right on Fuller, and then |20 neighborhood. That's totally outside of our
21 they're going to take a right on Centre, and then 21 jurisdiction. Particularly, no one has articul ated
22 they're going to go down Cool i dge Street. 22 the health or safety reasons why we shoul d be
23 MR CELLER Left on Centre. 23 restricting the in and out of the traffic fromthis
24 M5. POERVAN QO Wnchester. [|f you take 24 devel opnent .
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1 M5, POERVAN  Ckay. |' mdone. 1 MR CGLLER od. Ckay, that's great. So
2 M GELLER That's it? 2 | think we've made good progress. | think,
3 M5. MORELLI: There was actually a coment 3 obviously, what we need to get in addition to the
4 regarding the fact that the applicant is working with | 4 amended waivers, that will no doubt be in ny inbox by
5 abutters -- two abutters that share a lot |ine, 5 the time | get hone tonight, would be a cl eaned- up
6 regarding the landscaping, and we don't have 6 discussion for circulation for people. And
7 devel oped | andscapi ng pl ans. 7 obviously, all of these materials will be posted so
8 MR CELLER Yeah. Al due respect, | 8 everybody in the public can take a look at them |f
9 think that is a private discussion between this 9 vyou do have any further comments, please subnit them
10 applicant and two private residents, and | don't 10 W always | ook at them
11 think it is appropriate to go into this decision in 11 And our next hearing -- the continued
12 the conditions section. So with all due respect to 12 hearing date is February 28th --
13 the neighbors, | don't think it belongs in this 13 M5. MORELLI: Decenber 28th.
14 docunent . 14 MR CELLER -- Decenber 28th at 7:00.
15 M5. POERVAN  Wiat happened in 15 Tining, and what will we need? Do we need
16 Qowninshiel d? | knowthat there were huge divides, |16 an ask? Were are we?
17 with neighbors, not me. But that one condition was 17 M5. MORELLI: So you have 40 days to
18 put inrelating to -- 18 deliberate after the close, and that nmeans that you
19 MR CELLER -- the street across the way 19 won't be accepting any public testinony. And just
20 that was -- 20 keep in mnd for the next hearing, we still need to
21 M5. POERVAN -- the property next to the 21 get aletter fromDr. Ml oney regarding the trash, so
22 devel opnent was right up against it. There was a lot |22 we can accept any public comments then. V¢ do have
23 of discussion about what foliage there night be. 23 some followup regarding, | think, two waivers and
24 M5. MRELLI: | actually have that decision |24 sone conditions fromthe building comm ssioner, so |
Page 103 Page 105
1 here. | knowthat -- | don't think we had anything. 1 think that can be handled at the next hearing. And
2 W& didn't, because we figured that was a private 2 you probably coul d better decide at that hearing if
3 mtter. 3 you want to extend the public --
4 M. POERVAN  Ckay. 4 MR CGELLER Yeah. | think we made very
5 MR CELLER Yeah. V¢ wouldn't typically 5 good progress this evening. | want to thank the
6 doit, whether it was a 40A decision or a 40B 6 nenbers of the ZBA for being efficient. | appreciate
7 decision, for the sanme reasons. 7 it, because | think we did get through a |ot of
8 M. POERVAN  Ckay. 8 stuff, and it looks |ike --
9 MR CELLER Wat about -- did we make sure 9 M5. MORELLI: | have no doubt that | will
10 to pick up the recommendations by M. Fitzgerald on 10 get what | need fromthe applicant. | just say as a
11 the driveway and sidewal k running flush and all of 11 general caveat, you know, if | don't get it in good
12 those -- 12 time and I'mnot able to do ny proper checking, we
13 MB. SCHEIDER Aren't those reflected in 13 will ask for an extension. | just want to put that
14 the plans? 14 out there to be fair.
15 MR CGELER | just want to make sure. 15 MB. PALERMD VeI, and | also think that
16 M5. MORELLI: Yes, they are. 16 we need to thank town staff. Thisis the first tine
17 MR CELLER | believe they are, but | want |17 [I've been sitting on a 40B panel, and | have --
18 to make sure. 18 MR CGELLER Well, the good news is there's
19 M5. MRELLI: They are on the plans. 19 lots nore.
20 M GELER ay. 20 M5. PALERMD | know that. But | have been
21 M5. MORELLI: The reason -- another reason 21 so inpressed with their professionalism Even though
22 why | want the full-sized plans is | can better look |22 the delivery of docunents may be slightly late, they
23 at those plans and see if they're accurately 23 come inwth alot of thought and demonstrate a | ot
24 represented. 24 of careful work with the conmunity and the devel oper.
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1 MR CELLER Let ne affirnatively state
2 that we would be in a very bad position were it not
3 for the fifth and sixth people, so we thank you.
4 Goodni ght, everyone. Thank you. W will
5 see you on the 28th.
6 (Proceedi ngs adj ourned at 9:25 p.m)
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
Page 107
1 I, Kristen C. Krakofsky, court reporter and
2 notary public in and for the Comonweal th of
3 Massachusetts, certify:
4 That the foregoi ng proceedi ngs were taken
5 before nme at the time and place herein set forth and
6 that the foregoing is a true and correct transcript
7 of ny shorthand notes so taken.
8 | further certify that | amnot a relative
9 or enployee of any of the parties, nor am|
10 financially interested in the action.
11 | decl are under penalty of perjury that the
12 foregoing is true and correct.
13 Dated this 22nd day of Decenber, 2016.
14
15
16
ey
18
19 Kristen Krakofsky, Notary Public
20 My conmission expires Novenber 3, 2017.
21
22
23
24
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		cookouts (1)

		Coolidge (54)

		copies (2)

		copy (1)

		core (1)

		corner (2)



		Index: correct..design

		correct (11)

		COS (1)

		cost (3)

		couldn't (2)

		counsel (1)

		couple (3)

		course (1)

		court (1)

		courting (1)

		courtyard (11)

		courtyard's (1)

		cover (3)

		covered (2)

		create (2)

		created (1)

		credence (2)

		critical (2)

		cross-out (1)

		crossed (3)

		crossover (1)

		Crowninshield (1)

		cubic (2)

		curbside (1)

		current (5)

		currently (10)

		customary (1)

		customers (7)

		cut (2)

		cycle (4)

		D.1 (3)

		D.2 (4)

		D.2. (1)

		daily (1)

		dais (1)

		damage (1)

		Dan (2)

		Dartagnan (1)

		data (1)

		date (3)

		dated (9)

		day (3)

		days (2)

		DB (1)

		DB.2 (1)

		DD (2)

		DD.1 (1)

		dead (1)

		deal (4)

		dealing (2)

		December (11)

		decide (4)

		decided (5)

		decides (1)

		decision (6)

		decisions (3)

		dedicated (1)

		defer (1)

		define (1)

		defining (2)

		definition (4)

		delete (1)

		deletion (1)

		deliberate (1)

		delineation (1)

		delivery (1)

		delta (1)

		demo (1)

		demolition (5)

		demonstrate (1)

		denied (3)

		dens (5)

		dental (1)

		deny (1)

		department (11)

		depending (2)

		depends (1)

		depth (1)

		deputy (3)

		description (3)

		design (3)



		Index: designated..duration

		designated (4)

		designee (1)

		designer (1)

		desirable (1)

		detail (2)

		detailed (1)

		details (1)

		determination (1)

		determined (3)

		developed (2)

		developer (8)

		developer's (2)

		development (5)

		development.' (1)

		developments (1)

		deviant (1)

		deviation (1)

		devious (2)

		DHCD (4)

		didn't (6)

		differ (1)

		difference (1)

		different (11)

		diligent (1)

		dimensional (2)

		dining (1)

		direct (1)

		direction (1)

		director (9)

		discretion (4)

		discuss (1)

		discussed (7)

		discussing (1)

		discussion (10)

		discussions (2)

		display (1)

		displays (2)

		dissimilar (1)

		distance (2)

		distinction (2)

		distinguishes (1)

		distribution (1)

		district (12)

		disturbance (1)

		Ditto (7)

		Ditto's (1)

		divides (1)

		division (2)

		doctors (1)

		document (1)

		documents (2)

		doesn't (13)

		dog (1)

		dogs (1)

		doing (5)

		domino (1)

		don't (71)

		double (3)

		doubt (2)

		downpours (2)

		DPW (4)

		Dr (4)

		draft (1)

		drafted (1)

		drain (4)

		drainage (3)

		draw (1)

		drawings (3)

		driveway (5)

		driving (1)

		dropping (1)

		due (4)

		duplex (2)

		duration (1)



		Index: earlier..extent

		earlier (3)

		earliest (1)

		easier (2)

		eat (1)

		education (1)

		educational (7)

		effect (1)

		effective (1)

		effectively (1)

		efficient (1)

		efforts (1)

		egress (1)

		eight (2)

		either (7)

		elephant (2)

		elevation (3)

		eleven (1)

		eliminated (1)

		emphasis (1)

		employees (8)

		empties (1)

		empty (1)

		emptying (1)

		enable (1)

		enforce (1)

		enforcement (2)

		engages (1)

		engineer (1)

		engineering (1)

		Engler (20)

		enjoyment (11)

		ensure (2)

		enter (2)

		entertain (2)

		entirely (2)

		entirety (1)

		entitled (2)

		environmental (2)

		equal (1)

		equipment (2)

		equivalent (1)

		escrow (1)

		especially (1)

		establish (1)

		established (1)

		establishment (1)

		establishments (1)

		estimate (1)

		evening (4)

		evening's (2)

		event (3)

		everybody (2)

		evidence (4)

		exactly (3)

		example (8)

		exceed (2)

		exception (1)

		exceptions (2)

		excess (1)

		excluding (1)

		exclusive (3)

		exclusively (5)

		excuse (1)

		exempt (1)

		existing (5)

		exists (1)

		expand (1)

		expected (3)

		expense (1)

		experience (3)

		expert (1)

		expertise (1)

		explain (5)

		explanation (1)

		exploit (1)

		expressed (1)

		expressly (1)

		extend (2)

		extending (1)

		extension (1)

		extensive (1)

		extent (3)



		Index: exterior..Fuller

		exterior (4)

		eyes (1)

		face (1)

		facility (1)

		facing (1)

		fact (2)

		factual (1)

		fails (1)

		failure (1)

		fair (3)

		fall (1)

		falls (1)

		family (1)

		far (2)

		favorite (1)

		feasibility (2)

		features (1)

		February (3)

		feedback (1)

		feel (2)

		feet (21)

		felt (1)

		fifth (3)

		figure (1)

		figured (1)

		file (1)

		filed (1)

		fill (1)

		final (2)

		finance (1)

		financial (2)

		financing (1)

		find (4)

		finding (9)

		findings (9)

		fine (5)

		fire (5)

		first (15)

		first-floor (1)

		Fitzgerald (2)

		five (2)

		flexibility (1)

		floor (19)

		flower (1)

		flowers (11)

		flowing (1)

		flush (1)

		focus (1)

		focused (1)

		foliage (1)

		follow (1)

		follow-up (2)

		food (4)

		foot (4)

		footage (2)

		football (1)

		footprint (2)

		for-profit (3)

		forgetting (1)

		forgive (1)

		formal (1)

		formerly (2)

		forth (1)

		forward (2)

		found (3)

		four (4)

		four-person (1)

		four-story (1)

		fourth (2)

		frame (1)

		frankly (4)

		Fred (1)

		frequency (1)

		frequently (3)

		front (3)

		frontage (2)

		fruit (1)

		full (1)

		full-sized (4)

		Fuller (23)



		Index: Fuller/harvard..Harvard

		Fuller/harvard (2)

		fully (2)

		function (1)

		funeral (1)

		further (6)

		fussy (1)

		future (4)

		G.1 (1)

		G.2 (1)

		gain (1)

		gainful (1)

		game (1)

		garage (3)

		garbage (1)

		garden (1)

		Geller (153)

		general (6)

		generally (2)

		generated (1)

		getting (5)

		gist (1)

		give (8)

		given (3)

		gives (1)

		giving (1)

		global (1)

		go (36)

		goes (3)

		going (69)

		good (11)

		Goodnight (1)

		gotta (1)

		govern (1)

		governed (1)

		grade (1)

		grain (1)

		grand (1)

		grant (7)

		granted (2)

		granting (2)

		great (5)

		ground (9)

		group (2)

		guardrails (1)

		guess (8)

		guests (1)

		Gunning (3)

		guys (1)

		half (3)

		hand (1)

		handed (1)

		handle (5)

		handled (1)

		happen (1)

		happened (1)

		happening (1)

		happy (3)

		hard (11)

		Hardware (1)

		Harvard (42)



		Index: hasn't..information

		hasn't (2)

		haven't (2)

		he's (8)

		head (1)

		health (5)

		hear (8)

		heard (2)

		hearing (20)

		hearings (1)

		heat (1)

		heated (1)

		height (13)

		held (1)

		help (1)

		helpful (1)

		HH (1)

		HH.1 (1)

		Hi (1)

		high-intensive (2)

		highlighted (1)

		history (2)

		hoarse (1)

		Hold (1)

		home (5)

		hoping (1)

		horse (1)

		hot (2)

		hotels (1)

		hour (2)

		hours (1)

		house (1)

		household (1)

		housekeeping (1)

		housing (6)

		huge (1)

		hypothetically (1)

		I'd (9)

		I'll (5)

		I'm (56)

		I've (5)

		idea (4)

		ideas (1)

		identified (2)

		identify (2)

		illustrate (2)

		imagine (3)

		immediate (4)

		impact (3)

		impervious (1)

		implications (1)

		implies (2)

		importance (1)

		important (1)

		impose (1)

		impressed (1)

		improperly (1)

		inappropriate (1)

		inbox (1)

		inches (2)

		incidental (1)

		inclined (1)

		include (4)

		included (3)

		includes (1)

		including (6)

		inclusion (1)

		inclusive (2)

		increase (2)

		increased (1)

		indicated (4)

		indicative (1)

		industry (1)

		inequity (1)

		infiltration (2)

		infinite (1)

		information (4)



		Index: initial..landscape

		initial (1)

		insert (1)

		inside (2)

		inspector (1)

		installation (1)

		instance (2)

		insulated (1)

		insulator (1)

		intend (2)

		intended (5)

		intensity (3)

		intent (2)

		intention (11)

		interested (1)

		interesting (6)

		intermixed (1)

		interrupting (1)

		intersection (3)

		introducing (1)

		inventory (1)

		invite (1)

		Ipswich (1)

		isn't (2)

		issuance (7)

		issue (23)

		issued (4)

		issues (4)

		issuing (1)

		It'll (1)

		it's (108)

		items (1)

		its (1)

		Jacobs (2)

		James (1)

		Jay (1)

		Jepson (4)

		Jesse (2)

		job (1)

		Johanna (2)

		Johanna's (2)

		joking (1)

		Judi (5)

		Judi's (1)

		jurisdiction (1)

		Karen (3)

		Kate (3)

		keep (9)

		keeping (1)

		kid (1)

		kids (2)

		killing (1)

		kind (2)

		kinds (2)

		kitchen (7)

		knew (1)

		knock (1)

		know (88)

		knowledge (1)

		Kyle (1)

		L-1 (1)

		L-10 (1)

		laid (1)

		land (2)

		landscape (7)



		Index: landscaped..Maloney

		landscaped (8)

		landscaping (3)

		lane (1)

		lanes (1)

		language (5)

		large (3)

		large-format (1)

		largely (2)

		Lark (2)

		late (1)

		latest (3)

		law (4)

		lawyer (1)

		lays (1)

		lead (1)

		lease (8)

		leased (2)

		leases (8)

		leasing (15)

		leave (1)

		leaves (1)

		left (8)

		left-hand (2)

		lefts (1)

		legal (2)

		legally (3)

		legitimate (1)

		length (1)

		let's (24)

		letter (9)

		letters (3)

		level (4)

		licensed (1)

		licensing (3)

		light (1)

		limit (2)

		limitation (1)

		limitations (2)

		limited (3)

		limits (1)

		line (11)

		lines (1)

		lineup (1)

		list (7)

		listed (1)

		litigation (1)

		little (16)

		live (4)

		living (3)

		local (7)

		located (1)

		location (4)

		long (2)

		long- (1)

		longer (5)

		look (13)

		looking (4)

		looks (4)

		lost (1)

		lot (23)

		lots (8)

		loud (3)

		love (3)

		low-hanging (1)

		lower (1)

		lunch (1)

		lunches (1)

		maintain (2)

		maintained (1)

		maintaining (1)

		major (2)

		majority (1)

		making (2)

		Maloney (7)



		Index: manage..Murphy

		manage (1)

		management (20)

		manager (2)

		managers (1)

		mandate (2)

		Maria (16)

		Maria's (4)

		Masshousing (1)

		material (1)

		materials (4)

		math (3)

		matter (6)

		matters (1)

		maximum (2)

		Mceachern (1)

		Mcmahon (2)

		mean (26)

		meaning (1)

		means (5)

		meant (2)

		measure (3)

		mechanicals (3)

		medical (1)

		meet (5)

		meeting (8)

		meetings (3)

		MEMBER (2)

		members (8)

		memo (1)

		memorize (1)

		mention (3)

		mentioned (2)

		merchant (1)

		merely (1)

		merged (1)

		met (1)

		metal (1)

		methodology (3)

		microphone (1)

		Microwaves (1)

		Mike (2)

		Mike's (1)

		milestone (1)

		mind (8)

		minded (1)

		mine (1)

		minimum (1)

		minor (1)

		minute (2)

		mistaken (1)

		mitigate (2)

		mitigation (1)

		modal (2)

		Model (1)

		modification (1)

		modified (1)

		modifying (1)

		Monday (1)

		money (2)

		monkeying (1)

		months (14)

		Morelli (122)

		morning (1)

		move (4)

		moved (1)

		moves (2)

		moving (1)

		multifamily (1)

		multiple (3)

		mundane (1)

		Murphy (1)



		Index: music..open-air

		music (1)

		mutually (1)

		Myles (1)

		name (2)

		nature (1)

		near (1)

		necessary (1)

		need (45)

		needed (2)

		needing (1)

		needs (7)

		nefarious (1)

		negative (1)

		negligible (1)

		negligibly (1)

		neighbor (1)

		neighborhood (7)

		neighborhoods (1)

		neighbors (12)

		neighbors' (1)

		never (4)

		news (1)

		NFPA (2)

		nice (1)

		nightly (3)

		nine (1)

		no-parking (1)

		nobody's (2)

		noise (4)

		nonaffordable (1)

		nonapplicable (1)

		noncommercial (1)

		nonprofessional (1)

		nonresidence (2)

		nonresidential (1)

		nontenants (1)

		Nos (1)

		notation (1)

		note (2)

		noted (1)

		notes (1)

		notice (2)

		noting (1)

		November (1)

		number (9)

		numbers (1)

		nuts (1)

		object (1)

		objection (1)

		objections (1)

		observe (1)

		observing (1)

		obstruction (1)

		obstructions (2)

		obviously (14)

		occupancy (3)

		off-site (2)

		offer (2)

		offered (1)

		office (35)

		offices (2)

		oh (3)

		okay (71)

		on-site (6)

		oncoming (1)

		one's (1)

		one-bedroom (1)

		ones (2)

		online (2)

		open (8)

		open-air (1)



		Index: open-ended..permit

		open-ended (2)

		operations (1)

		opinion (7)

		opportunity (1)

		opposed (1)

		oral (1)

		order (5)

		ordinance (4)

		organize (1)

		organized (1)

		original (2)

		Os (2)

		ought (3)

		outdoor (2)

		outside (4)

		outstanding (2)

		overall (1)

		overflow (4)

		overflows (1)

		overlap (1)

		overlay (1)

		overnight (1)

		oversized (1)

		owned (1)

		owners (4)

		ownership (7)

		owns (4)

		P&s (1)

		P.1 (2)

		P.2. (2)

		p.m. (2)

		package (1)

		page (2)

		Palermo (76)

		panel (1)

		paradox (1)

		paragraph (5)

		parallel (1)

		parcel (5)

		parcels (2)

		pardon (1)

		parking (35)

		part (10)

		partial (1)

		participate (1)

		particular (6)

		particularly (2)

		parties (5)

		passenger (1)

		passive (1)

		pastries (1)

		Pat (3)

		pattern (4)

		patterns (1)

		pavers (3)

		pay (3)

		payments (1)

		peak (1)

		pedestrian (4)

		peer (7)

		PEL (2)

		people (21)

		people's (1)

		percent (6)

		percentage (4)

		Perfect (1)

		perform (1)

		performed (1)

		period (4)

		permanent (1)

		permission (3)

		permit (28)



		Index: permits..principal

		permits (2)

		permitted (6)

		perpetuity (1)

		person (4)

		perspective (2)

		pertaining (1)

		pertains (2)

		pertinent (2)

		Pete (1)

		Peter (6)

		photos (1)

		phrase (3)

		pick (2)

		picked (3)

		picking (4)

		pickup (5)

		pictures (2)

		place (2)

		placed (1)

		places (2)

		placing (1)

		plainly (1)

		plan (12)

		planner (1)

		planning (4)

		plans (28)

		planters (1)

		plants (1)

		play (1)

		please (3)

		plus (2)

		pockets (1)

		point (12)

		pointing (1)

		pole (1)

		police (6)

		policy (1)

		portion (3)

		portions (4)

		posit (1)

		position (2)

		positions (1)

		positive (1)

		possibility (2)

		possible (2)

		posted (2)

		potentially (3)

		potted (1)

		Poverman (102)

		Poverman's (1)

		practical (1)

		prebuilding (1)

		precede (1)

		precedent (1)

		precise (1)

		preconstruction (1)

		prefer (1)

		preferable (1)

		preference (3)

		preferred (1)

		premises (1)

		preparation (1)

		present (1)

		presentation (2)

		presented (1)

		preserve (1)

		pretend (1)

		pretty (1)

		prevailing (3)

		prevails (1)

		prevent (1)

		previous (2)

		previously (11)

		primarily (3)

		principal (2)



		Index: prior..reading

		prior (8)

		private (6)

		privileges (2)

		probably (12)

		problem (10)

		problematic (1)

		procedural (4)

		proceedings (2)

		process (2)

		processes (1)

		produce (1)

		production (1)

		professional (6)

		professionalism (1)

		program (2)

		progress (2)

		prohibit (1)

		prohibited (2)

		prohibiting (1)

		prohibits (1)

		project (19)

		project's (1)

		projects (1)

		proof (3)

		proper (1)

		properties (9)

		property (28)

		proportionate (1)

		proposal (3)

		proposals (1)

		propose (1)

		proposed (8)

		protected (1)

		protective (1)

		provide (10)

		provided (8)

		providing (3)

		provision (6)

		provisions (2)

		public (14)

		pull (5)

		purchase (1)

		purpose (2)

		purposes (2)

		pursuing (1)

		purview (4)

		push (2)

		put (22)

		putting (1)

		qualification (1)

		qualifier (1)

		qualify (1)

		question (29)

		questions (4)

		quiet (10)

		quit (1)

		Radio (1)

		Radio's (1)

		railing (3)

		raise (1)

		raised (3)

		raises (1)

		raising (1)

		ramification (1)

		rapid-fire (1)

		rate (1)

		rats (1)

		RE/MAX (2)

		read (13)

		reading (1)



		Index: real..requirement

		real (1)

		realistic (1)

		reality (1)

		realize (1)

		really (16)

		rear (1)

		reason (4)

		reasonable (2)

		reasons (2)

		recall (5)

		received (3)

		receptacles (1)

		recognize (1)

		recognized (1)

		recollection (1)

		recommend (1)

		recommendation (1)

		recommendations (2)

		recommended (3)

		recommends (1)

		reconvening (1)

		record (12)

		recorded (1)

		recreation (2)

		recreational (1)

		recycling (2)

		red (1)

		red-lined (1)

		redirecting (1)

		redundant (1)

		refer (1)

		reference (1)

		referenced (1)

		references (1)

		referencing (1)

		referring (2)

		reflect (1)

		reflected (1)

		reflects (1)

		regard (3)

		regarding (20)

		regardless (1)

		regs (2)

		regulate (1)

		regulations (1)

		regulatory (3)

		reinforce (1)

		reiterate (1)

		relate (1)

		related (1)

		relating (3)

		relative (3)

		released (1)

		relevant (3)

		relies (1)

		religious (1)

		remain (3)

		remainder (1)

		remaining (2)

		remains (2)

		remember (6)

		remind (2)

		remove (1)

		removed (1)

		renders (1)

		rent (5)

		rental (2)

		rentals (2)

		renting (2)

		rephrased (1)

		replaced (2)

		replied (1)

		reports (1)

		represented (1)

		request (17)

		requested (2)

		requesting (1)

		requests (4)

		require (5)

		required (5)

		requirement (4)



		Index: requirements..scheme

		requirements (2)

		requiring (1)

		residence (1)

		residency (1)

		resident (1)

		residential (23)

		residents (13)

		respect (8)

		respective (2)

		respond (2)

		response (1)

		responsibility (1)

		responsible (5)

		rest (1)

		restaurant (11)

		restaurant/cafes (1)

		restaurants (6)

		restrict (2)

		restricted (5)

		restricting (2)

		restrictions (2)

		result (1)

		results (1)

		retail (17)

		retaining (1)

		review (27)

		reviewed (6)

		reviewer (1)

		reviewers (2)

		reviewing (5)

		reviews (1)

		revise (1)

		revised (3)

		revision (3)

		revisions (3)

		revisit (6)

		revisiting (4)

		rid (2)

		ridiculous (1)

		right (47)

		right-hand (1)

		rights (1)

		rink (1)

		road (1)

		roles (2)

		roof (2)

		room (5)

		rooms (3)

		roughly (1)

		Route (1)

		rubbish (3)

		rule (1)

		run (5)

		running (1)

		runoff (5)

		Russian (2)

		saddle (1)

		safety (7)

		sake (1)

		sale (1)

		sales (2)

		salt (1)

		satisfaction (1)

		saw (2)

		saying (10)

		says (9)

		scale (3)

		scenarios (2)

		schedule (2)

		scheduled (1)

		schedules (1)

		scheme (2)



		Index: Schneider..sixth

		Schneider (53)

		school (3)

		screen (1)

		screened (1)

		screening (1)

		seasonal (1)

		seating (1)

		second (4)

		secondary (1)

		section (8)

		Sections (2)

		secure (1)

		see (22)

		seen (2)

		segregation (1)

		sell (1)

		sending (2)

		sense (3)

		sent (1)

		sentence (1)

		separate (5)

		separately (1)

		separates (1)

		separation (4)

		September (4)

		series (1)

		service (1)

		services (3)

		setback (4)

		settles (1)

		seven (1)

		shaded (6)

		share (2)

		shared (1)

		sharing (1)

		Shaw (2)

		she's (1)

		Sheen (87)

		sheet (2)

		shop (1)

		short (1)

		short-lived (1)

		short-term (3)

		shorter (2)

		shouldn't (3)

		shovels (1)

		show (6)

		showing (3)

		shown (1)

		side (12)

		sides (3)

		sidewalk (6)

		sign (5)

		sign-in (1)

		sign-off (1)

		signage (5)

		signal (5)

		signals (1)
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		sit (2)

		site (16)

		sitting (1)

		situation (2)

		situations (1)

		six (16)
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		size (4)

		sized (1)

		skating (1)

		sketches (1)

		skip (1)

		slightly (1)

		Sloat (1)

		slow (1)

		small (5)

		snapshot (2)

		snapshots (3)

		soft (3)

		soil (2)

		sole (1)

		solely (1)

		solution (1)

		somebody (4)

		somebody's (2)

		sorry (8)

		sort (19)

		sorts (1)

		sounds (2)

		sources (1)

		space (42)

		spaces (11)

		speak (7)

		spec'd (2)

		special (4)

		specific (4)

		specifically (5)

		specification (1)

		specificity (1)

		specified (1)

		specifies (1)

		specs (1)

		spillover (1)

		splitting (1)
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		sprinkler (1)
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		staff (14)

		stair (2)
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		standing (1)

		standpoint (1)

		stands (2)
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		started (3)
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		state (4)

		stated (4)
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		states (1)

		statistical (1)

		statistically (1)

		status (1)

		statutory (1)

		stay (3)

		steal (1)
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		stopping (1)

		storage (3)

		stored (1)

		storm (7)

		stormwater (5)
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		streets (1)
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		stub (1)

		stuff (2)

		stumbled (1)

		subject (4)

		sublet (1)
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		submit (6)

		submitted (8)

		subsidizing (6)

		substantial (1)
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		succession (1)

		succinct (1)

		sufficient (3)
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		suggest (2)

		suggested (2)

		suggesting (1)
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		summary (2)

		superintendent (2)

		supplies (1)

		support (1)

		supposed (3)

		sure (27)

		surface (9)

		surfaces (1)

		surprised (1)
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		survey (3)
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		surveys (1)

		switching (1)

		system (8)
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		table (9)

		tables (1)
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		talked (2)

		talking (6)

		talks (1)
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		team (1)

		technical (4)
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		temporary (2)
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		they'll (1)

		they're (13)
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		thing (6)

		things (7)

		think (122)
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		thinks (1)
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		Thorndike (2)

		thorough (2)
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		three (7)

		three-bedroom (2)

		three-month (2)

		throw (1)

		thunder (1)

		tie (2)

		tied (9)
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		time (12)
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		timing (3)

		today (1)

		today's (1)
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		topics (1)
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		trigger (2)
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		turnover (2)
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		tutoring (6)

		twelve (3)

		twelve-month (3)

		two (30)

		two-bedroom (3)

		type (2)

		typical (1)
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		typo (2)

		Uh-huh (1)

		ultimately (2)

		uncomfortable (1)

		uncommon (1)

		underestimate (1)

		underground (2)

		underlying (1)

		understand (17)
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		understands (1)

		understood (1)

		uneconomic (1)

		unfortunate (1)
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		UNIDENTIFIED (2)

		unintended (2)

		unit (8)
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		vehicle (1)
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		who's (5)



		Index: willing..zoning

		willing (1)

		Winchester (1)

		wind (1)
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